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AFDC  WAIVER  DEMONSTRATION  PROGRAMS: 

NECESSARY  FLEXIBILITY  OR 

AD  HOC  DECISIONMAKING? 


THURSDAY,  SEPTEMBER  29,  1994 

House  of  Representatives, 

Human  Resources  and 
Intergovernmental  Relations  Subcommittee 
of  the  Committee  on  Government  Operations, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:35  a.m.,  in  room 
2247,  Rayburn  House  Office  Building,  Hon.  Edolphus  Towns  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Edolphus  Towns,  Thomas  M.  Barrett, 
Donald  M.  Payne,  and  John  L.  Mica. 

Also  present:  Cherri  L.  Branson,  professional  staff  member; 
Martine  M.  DiCroce,  clerk;  and  Martha  B.  Morgan,  minority  profes- 
sional staff,  Committee  on  Government  Operations. 

OPENING  STATEMENT  OF  CHAIRMAN  TOWNS 

Mr.  Towns.  The  Subcommittee  on  Human  Resources  and  Inter- 
governmental Relations  will  come  to  order. 

Welcome  to  the  Subcommittee  on  Human  Resources  and  Inter- 
governmental Relations  hearing  on  Aid  to  Families  with  Dependent 
Children. 

This  is  the  subcommittee's  second  hearing  on  welfare.  The  first 
hearing  examined  the  history,  the  theory  and  practice  of  need- 
based  Federal  Governmental  assistance  programs.  During  that 
hearing,  the  subcommittee  heard  testimony  from  several  current 
and  former  welfare  recipients.  Each  of  the  recipients  who  testified 
at  that  hearing  lived  in  a  State  where  some  kind  of  State  dem- 
onstration program  had  been  approved  by  the  Department  of 
Health  and  Human  Services. 

Each  recipient  witness  expressed  great  concern  about  the  poten- 
tial impact  about  the  implementation  that  these  waiver  demonstra- 
tions would  have  on  their  children.  In  April  of  this  year,  the  sub- 
committee began  discussions  with  the  Department  of  Health  and 
Human  Resources  about  the  waiver  program.  In  that  initial  letter, 
the  subcommittee  requested  a  copy  of  the  guidelines  and  criteria 
used  by  the  Department  to  review  State  applications  for  AFDC 
waiver  demonstration  programs. 

After  a  partial  response  and  a  meeting  between  the  subcommit- 
tee staff  and  representatives  from  the  Department,  the  subcommit- 
tee received  a  letter  dated  June  17,  1994,  which  described  a  rather 
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ad  hoc  process.  It  soon  became  painfully  obvious  that  the  Depart- 
ment did  not  have  any  guidelines  or  criteria  that  it  normally  and 
regularly  used  in  the  review  of  waiver  programs.  It  was  a  situation 
that  if  tney  felt  they  should  give  it,  they  would  give  it;  and  if  they 
didn't,  they  would  delay  it. 

This  hearing  will  examine  the  process  of  review  employed  by  the 
Department  of  Health  and  Human  Services  in  scrutinizing  State 
applications  for  waivers  from  Federal  program  requirements  in 
AFDC  programs.  Additionally,  we  will  look  at  the  lack  of  formal 
guidelines  and  criteria  for  review  of  State  waiver  applications,  the 
lack  of  a  formal  review  and  comment  mechanism  for  proponents 
and  opponents  of  waiver  applications  and  the  ability  of  individual 
State  waiver-based  demonstration  programs  to  contribute  to  the  de- 
bate on  welfare  reform.  Additionally,  the  hearing  will  examine  the 
experience  of  selected  States  with  tne  application  review  and  waiv- 
er process. 

Let  me  say  at  the  outset  at  the  hearing  that  I  am  not  opposed 
to  waiver  demonstration  programs.  I  want  to  make  that  very  clear. 
However,  this  kind  of  flexibility  is  important.  It  allows  the  States 
to  pioneer  innovative  concepts  which  can  be  used  on  the  national 
level. 

However,  absent  a  standardized  process  for  application  review  of 
the  adoption  of  routine  evaluation  criteria,  the  ability  for  the  State 
program  to  bring  about  information  which  can  be  used  to  benefit 
a  national  program  will  be  jeopardized  if  we  do  not  have  some  kind 
of  criteria  that  we  can  look  to  see  in  terms  of  what  works,  what 
does  not  work  and  why  it  works.  I  think  that  that  is  very,  very  im- 
portant to  collect  that  kind  of  information. 

Let  me  close  by  saying  on  September  27,  1994,  the  Department 
published  a  list  of  guidelines  governing  the  AFDC  State-based 
waiver  demonstration  programs  in  the  Federal  Register.  While  I 
applaud  the  Department's  actions,  I  am  concerned  that  it  fails  to 
impose  the  kind  of  notice  and  comments  requirements  on  itself  that 
it  imposes  upon  the  States. 

Let  me  say  to  you  that  I  am  really  pleased  to  know  that  you  are 
moving  in  that  direction  and,  however,  it  is  sort  of  interesting  that 
it  happened  just  a  couple  of  days  before  this  hearing.  I  am  sure 
this  hearing  had  nothing  to  do  with  it,  but  the  point  is  that  we  still 
are  happy  it  did  occur.  I  will  complete  the  statement  and  enter  it 
in  the  record  without  objection  and  that  will  be  done. 

At  this  time  I  would  like  to  pause  and  to  yield  to  my  colleague 
from  Florida,  Mr.  Mica,  for  any  opening  statements  or  comments 
that  he  might  have. 

[The  opening  statement  of  Mr.  Towns  follows:] 
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WELCOME  TO  THE  SUBCOMMITTEE  ON  HUMAN  RESOURCES  AND 


INTERGOVERNMENTAL  RELATIONS  HEARING  ON  AID  TO  FAMILIES  WITH 


DEPENDANT  CHILDREN  (AFDC)  WAIVER-BASED  DEMONSTRATION  PROGRAMS. 


THIS  IS  THE  SUBCOMMITTEE'S  SECOND  HEARING  ON  WELFARE.   THE 


FIRST  HEARING  EXAMINED  THE  HISTORY,  THEORY  AND  PRACTICE  OF  NEED- 


BASED  FEDERAL  GOVERNMENTAL  ASSISTANCE  PROGRAMS.   DURING  THAT 


HEARING  THE  SUBCOMMITTEE  HEARD  TESTIMONY  FROM  SEVERAL  CURRENT  AND 


FORMER  WELFARE  RECIPIENTS.   EACH  OF  THE  RECIPIENTS  WHO  TESTIFIED 
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AT  THAT  HEARING  LIVED  IN  A  STATE  WHERE  SOME  KIND  OF  STATE 
DEMONSTRATION  PROGRAM  HAD  BEEN  APPROVED  BY  THE  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES.   EACH  RECIPIENT-WITNESS,  EXPRESSED 
GREAT  CONCERN  ABOUT  THE  POTENTIAL  IMPACT  THAT  THE  IMPLEMENTATION 
OF  THESE  WAIVER  DEMONSTRATIONS  WOULD  HAVE  ON  THEM  AND  THEIR 
CHILDREN. 

IN  APRIL  OF  THIS  YEAR,  THE  SUBCOMMITTEE  BEGAN  CONTACT  WITH 
THE  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  ABOUT  THE  WAIVER 
PROGRAM.   IN  THAT  INITIAL  LETTER,  THE  SUBCOMMITTEE  REQUESTED  A 
COPY  OF  THE  GUIDELINES  AND  CRITERIA  USED  BY  THE  DEPARTMENT  TO 
REVIEW  STATE  APPLICATIONS  FOR  AFDC  WAIVER  DEMONSTRATION  PROGRAMS. 
AFTER  A  PARTIAL  RESPONSE  AND  A  MEETING  BETWEEN  THE  SUBCOMMITTEE 
STAFF  AND  REPRESENTATIVES  FROM  THE  DEPARTMENT,  THE  SUBCOMMITTEE 
RECEIVED  A  LETTER  DATED  JUNE  17,  1994  WHICH  DESCRIBED  A  RATHER  AD 
HOC  PROCESS.   IT  SOON  BECAME  PAINFULLY  OBVIOUS  THAT  THE 
DEPARTMENT  DID  NOT  HAVE  ANY  GUIDELINES  OR  CRITERIA  THAT  IT 

NORMALLY  AND  REGULARLY  USED  IN  THE  REVIEW  OF  WAIVER  PROGRAMS. 
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THIS  HEARING  WILL  EXAMINE  THE  PROCESS  OF  REVIEW  EMPLOYED  BY 
THE  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  IN  SCRUTINIZING  STATE 
APPLICATIONS  FOR  WAIVERS  FROM  FEDERAL  PROGRAM  REQUIREMENTS  IN 
AFDC  PROGRAMS.   ADDITIONALLY,  WE  WILL  LOOK  AT  THE  LACK  OF  FORMAL 
GUIDELINES  AND  CRITERIA  FOR  REVIEW  OF  STATE  WAIVER  APPLICATIONS; 
THE  LACK  OF  A  FORMAL  REVIEW  AND  COMMENT  MECHANISM  FOR  PROPONENTS 
AND  OPPONENTS  OF  WAIVER  APPLICATIONS;  AND  THE  ABILITY  OF 
INDIVIDUAL  STATE  WAIVER-BASED  DEMONSTRATION  PROGRAMS  TO 
CONTRIBUTE  TO  THE  DEBATE  ON  WELFARE  REFORM.   ADDITIONALLY  THE 
HEARING  WILL  EXAMINE  THE  EXPERIENCE  OF  SELECTED  STATES  WITH  THE 
APPLICATION  REVIEW  AND  WAIVER  PROCESS. 

LET  ME  SAY  AT  THE  ONSET  OF  THIS  HEARING  THAT  I  AM  NOT 
OPPOSED  TO  WAIVER  DEMONSTRATION  PROGRAMS.  THIS  KIND  OF 
FLEXIBILITY  IS  IMPORTANT.   IT  ALLOWS  THE  STATES  TO  PIONEER 
INNOVATIVE  CONCEPTS  WHICH  CAN  BE  USED  ON  THE  NATIONAL  LEVEL. 


HOWEVER,  ABSENT  A  STANDARDIZED  PROCESS  FOR  APPLICATION 
REVIEW  OR  THE  ADOPTION  OF  ROUTINE  EVALUATION  CRITERIA,  THE 
ABILITY  FOR  THE  STATE  PROGRAM  TO  BRING  ABOUT  INFORMATION  WHICH 
CAN  BE  USED  TO  BENEFIT  A  NATIONAL  PROGRAM  IS  JEOPARDIZED. 

CLEARLY,  THE  STATUTORY  AUTHORITY  UNDER  SECTION  1115  PROVIDES 
A  BROAD  GRANT  OF  DISCRETION  TO  THE  SECRETARY  IN  THE  CONSIDERATION 
OF  WAIVER  PROGRAMS.  STATES  MAY  ALTER  ELIGIBILITY  AND  BENEFIT 
LEVELS  FOR  AFDC  AND  MEDICAID.   ADDITIONALLY,  STATES  MAY  IMPOSE 
ADDITIONAL  REQUIREMENTS  SUCH  AS  PARTICIPATION  IN  EMPLOYMENT, 
TRAINING  OR  EDUCATION-RELATED  ACTIVITIES. 

HOWEVER,  CRITERIA  HAVE  NOT  BEEN  ADOPTED  TO  GUIDE  THIS 
DISCRETIONARY  AUTHORITY.  THERE  IS  NO  REQUIREMENT  THAT  THE  STATE 
PROVIDE  ANY  DATA,  EVIDENCE,  STUDIES  OR  REPORTS  THAT  THE  PROPOSED 
WAIVER  PROGRAM  AFFIRMATIVELY  BENEFIT  THE  CLASS  OR  RECIPIENTS  IT 
IS  DESIGNED  TO  AFFECT. 


THE  EXPANSION  OF  THE  WAIVER  PROCESS  WITHOUT  CLEAR  CRITERIA 
OR  PRIORITIES  CAN  RESULT  IN  A  CHECKERBOARD  OF  MINI-WELFARE 
REFORMS  ALL  OVER  THE  NATION.   WAIVERS  ARE  BECOMING  MORE  WIDELY 
USED  AND  WIDELY  SOUGHT  BY  STATES.   CURRENTLY,  OVER  HALF  OF  THE 
STATES  OPERATE  OR  HAVE  RECEIVED  APPROVAL  TO  IMPLEMENT  AFDC 
DEMONSTRATIONS  PROGRAMS.   SEVERAL  STATES  HAVE  REQUESTED  OR 
RECEIVED  APPROVAL  TO  SIMULTANEOUSLY  OPERATE  SEVERAL  MULTIFACETED 
WAIVER  PROGRAMS.   SINCE  JANUARY  1993,  THE  DEPARTMENT  HAS  APPROVED 
17  APPLICATIONS  FOR  STATE-BASED  WAIVER  PROGRAMS. 

ON  A  NATIONAL  POLICY  LEVEL,  THE  EXPANSION  OF  WAIVER 
DEMONSTRATIONS  ALLOW  STATES  TO  OPT-OUT  OF  THE  NATIONAL  WELFARE 
STRATEGY.   THEREFORE,  IN  ITS  CURRENT  FORM,  THE  WAIVER  PROCESS  MAY 
ACTUALLY  UNDERMINE  ANY  ATTEMPT  TO  FORM  A  NATIONAL  STRATEGY  WHICH 
ADDRESSES  POVERTY  AND  WELFARE  DEPENDENCY. 

ON  SEPTEMBER  27,  1994,  THE  DEPARTMENT  PUBLISHED  A  LIST  OF 

GUIDELINES  GOVERNING  THE  AFDC  STATE-BASED  WAIVER  DEMONSTRATION 
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PROGRAM  IN  THE  FEDERAL  REGISTER.   WHILE  I  APPLAUD  THE  DEPARTMENTS 
ACTIONS,  I  AM  CONCERNED  THAT  IT  FAILS  TO  IMPOSE  THE  KIND  OF 
NOTICE  AND  COMMENT  REQUIREMENTS  ON  ITSELF  THAT  IT  IMPOSES  UPON 
THE  STATES. 


Mr.  Mica.  Thank  you,  Mr.  Chairman.  Again  I  want  to  applaud 
your  leadership  in  calling  this  hearing  even  at  this  late  date  in  the 
session.  But  this  is  a  very  important  issue  and  it  is  part  of  a  larger 
issue  and  question  of  welfare  reform,  and  I  think  it  is  going  to  be 
at  the  very  top  of  the  agenda  of  the  new  Congress. 

I  think  you  have  been  very  gentle  and  polite  with  our  friends 
from  the  bureaucracy  downtown  as  far  as  their  neglect  in  publish- 
ing some  written  guidelines.  Again,  I  think  their  motivation  in  act- 
ing is  only  in  response  to  your  calling  this  hearing.  The  lack  of 
guidelines  is  disturbing  to  me  up  to  this  point,  and  let  me  just  tell 
you  where  I  come  from  in  no  uncertain  terms. 

I  strongly  believe  that  we  need  to  get  the  States  whatever  au- 
thority they  need.  I  think  we  need  to  return  this  whole  welfare  sys- 
tem and  many  of  these  programs  that  have  gravitated  to  the  Fed- 
eral level  back  to  the  State  level  where  the  responsibility  really 
lies,  where  they  can  do  a  better,  more  cost-effective  job,  where  it 
is  my  hope  to  put  many  of  the  Federal  bureaucrats  in  the  next  ses- 
sion out  of  business  and  also  I  think  it  is  critical  that  we  speed  up 
the  process.  If  you  don't  like  this  agenda  don't  bother  coming 
around  for  the  next  27  months  because  that  is  going  to  be  the 
agenda  here. 

So,  one,  we  need  some  guidelines  to  return  this  responsibility 
and  give  flexibility  to  the  States.  Second,  we  need  to  speed  up  the 
process. 

I  personally  on  this  side  of  the  aisle — and  I  know  many  on  the 
other — will  want  to  see  this  done.  We  have  500  Federal  welfare 
programs  that  have  enslaved  several  generations  of  Americans,  and 
I  don't  say  that  as  political  rhetoric,  but  it  is  time  that  we  get  our 
house  in  order  and  also  that  these  programs,  in  fact,  encourage  and 
support  work  and  return  some  individual  responsibility  to  this 
agenda  and  get  people  some  opportunity  for  self  respect  and  to  be 
productive  citizens  working  through  and  with  the  private  sector 
rather  than  more  government  dependency,  government  make- work 
jobs. 

So  that  is  the  agenda  for  1995,  folks.  Welcome  to  the  104th  Con- 
gress. Again,  I  compliment  the  chairman  on  holding  this  hearing 
and  look  forward  to  working  with  him  in  a  bipartisan  fashion  as 
we  reconvene  on  this  issue  and  we  will  hold  your  feet  to  the  fire 
on  this. 

Thank  you,  Mr.  Chairman. 

Mr.  Towns.  Thank  you  for  your  comments  and  congratulations 
on  being  elected  to  the  104th  Congress. 

At  this  time,  I  would  like  to  call  Mary  Jo  Bane,  Assistant  Sec- 
retary for  Children  and  Families,  Department  of  Health  and 
Human  Services. 

Ms.  Bane,  we  would  like  to  welcome  you  to  our  subcommittee 
and  we  would  like  you  to  summarize  within  5  minutes,  and  your 
entire  statement  will  be  included  in  the  record.  It  is  a  pleasure  to 
see  you.  You  may  proceed  in  any  way  you  wish. 
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STATEMENT  OF  MARY  JO  BANE,  ASSISTANT  SECRETARY  FOR 
CHILDREN  AND  FAMILIES,  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ms.  Bane.  I  have  submitted  a  statement  for  the  record  and  I 
thank  you  for  the  opportunity  to  appear  before  you  this  morning. 

The  President,  as  you  know,  believes  that  State  demonstrations 
are  an  important  instrument  for  identifying  ways  to  reform  wel- 
fare. In  his  Executive  Order  12875  of  October  26,  1993,  he  stated 
his  support  for  increasing  the  opportunities  for  State,  local,  and 
tribal  governments  to  design  solutions  to  the  problems  faced  by 
their  citizens  through  flexible  policies  at  the  Federal  level. 

The  AFDC  program  is  statutorily  and  historically  a  partnership 
between  the  Federal  Government  and  the  States.  States  are  grant- 
ed considerable  latitude  under  title  IV  of  the  Social  Security  Act  to 
determine  many  key  aspects  of  their  programs,  so  even  without  re- 
questing waivers,  each  State  program  is  unique,  designed  in  many 
important  facets  by  the  State,  taking  into  account  the  particular 
circumstances  and  conditions  existingin  the  State.  Given  this  part- 
nership and  given  the  fact  that  the  Federal  Government  certainly 
doesn't  have  a  monopoly  on  ideas  for  improving  the  welfare  system, 
this  administration  is  committed  to  granting  States  the  flexibility 
to  test  innovations  designed  to  help  the  State's  AFDC  program  bet- 
ter meet  the  objectives  of  the  Social  Security  Act. 

In  reviewing  State  applications,  we  follow  a  number  of  basic 
principles:  Ensuring  that  the  proposed  demonstration  is  indeed 
consistent  with  the  objectives  of  trie  Social  Security  Act,  that  it 
avoids  harm  to  recipients  within  the  demonstration,  that  it  in- 
volves rigorous  evaluation  and  cost  neutrality,  and  that  we  encour- 
age the  testing  of  policies  that  are  in  line  with  the  principles  of  the 
Presidents's  welfare  reform  proposal,  while  remaining  open  to  addi- 
tional approaches.  Applying  these  principles,  this  administration 
has  now  approved  18  waiver  demonstrations. 

Both  Secretary  Shalala  and  I  understand  the  importance  of  our 
role  in  ensuring  that  individuals  receiving  AFDC,  especially  chil- 
dren, are  protected  from  harm.  I  have,  therefore,  taken  quite  a 
hands-on  approach  to  reviewing  State  demonstration  applications. 
I  deal  with  them  essentially  on  a  daily  basis,  and  I  keep  the  Sec- 
retary appropriately  informed.  The  Department  is  committed  to  a 
careful  review,  which,  while  avoiding  unnecessary  delay,  ensures 
that  we  know  what  the  demonstration  involves,  what  can  be  gained 
from  the  demonstration,  and  that  recipients  are  protected. 

Let  me  describe  the  process,  including  the  steps  we  have  taken 
to  improve  it.  Section  1115  authority,  which  makes  demonstrations 
possible,  is  broad,  but  it  doesn't  cover  all  program  areas.  AFDC 
waiver  authority  extends  only  to  provisions  in  section  402  of  the 
Social  Security  Act,  basically  the  eligibility  and  payment  criteria. 
Many  important  sections  of  the  act  cannot  be  waived,  such  as  those 
regarding  basic  program  definitions  and  payments  to  States.  Obvi- 
ously, waivability  is  the  first  thing  we  look  for  in  reviewing  dem- 
onstrations. 

The  Federal  involvement  in  considering  proposed  demonstrations 
often  begins  before  formal  applications  are  submitted,  as  Federal 
and  State  staff  discuss  the  proposal  with  regard  to  innovations  pro- 
posed, what  waivers  are  needed,  and  evaluation  and  cost-neutrality 


11 

requirements.  When  applications  are  submitted,  proposed  dem- 
onstration projects  are  then  reviewed  by  me,  by  my  staff,  and  bv 
others  in  the  administration  to  identify  issues  and  to  identify  need- 
ed clarifications. 

Our  open  review  process  helps  us  make  sure  that  all  significant 
implications  of  States'  proposals  are  considered.  Any  comments  pro- 
vided from  the  outside  through  this  process  are  fully  considered 
and  often  have  led  to  significant  improvements  to  the  demonstra- 
tion design  which  is  ultimately  approved. 

As  issues  are  resolved  and  needed  clarifications  obtained,  drafts 
of  the  terms  and  conditions  under  which  the  requested  waivers 
would  be  recommended  for  approval  to  the  Secretary  are  prepared 
and  shared  with  the  State.  This  process  often  requires  involved  dis- 
cussions with  the  State  to  suggest  improvements,  and  sometimes 
requires  that  policies  be  modified  to  bring  them  in  line  with  our 
principles,  especially  in  light  of  our  responsibility  to  recipients. 

For  example,  we  nave  not  approved  demonstrations  which  would 
deny  Medicaid  to  someone  who  would  otherwise  be  eligible.  Time- 
limited  cash  benefits  must  be  followed  by  JOBS,  supported  work, 
or  some  other  way  of  continuing  support  for  those  who  have  played 
by  the  rules.  Differential  payment  rates  for  residents  according  to 
their  length  of  residency  have  not  been  approved. 

When  all  these  steps  are  completed,  I  am  ready  to  make  my  rec- 
ommendation to  the  Secretary  for  her  consideration.  All  significant 
issues  raised  by  our  analysis  and  by  public  comment  are  presented 
to  her,  and  the  recommendation  receives  a  full  review  within  the 
Department  prior  to  her  decision.  Although  we  do  not  expect  that 
any  of  our  approved  waiver  demonstrations  will  result  in  harm  to 
recipients,  we  do  include  measures  in  the  terms  and  conditions 
specifying  additional  requirements  in  the  evaluation  focusing  on 
this  issue.  These  include,  not  only  impact  measures  such  as  earn- 
ing and  welfare  receipts,  but,  when  appropriate,  indicators  of  the 
families'  well-being.  If  the  demonstration  tests  a  policy  of  special 
concern,  even  greater  emphasis  is  placed  on  the  need  for  early  in- 
formation about  the  occurrence  of  any  unexpected  outcomes  for  re- 
cipients. 

During  the  last  18  months,  the  waiver  process  has  steadily 
evolved  to  become  more  thorough  and  open.  It  became  clear  some 
time  ago  that  this  more  open  policy  needed  to  be  put  in  writing. 
The  recently  issued  waiver  policy  guidelines  and  public  notice  pro- 
cedure is  the  result.  The  guidelines  in  this  notice  clarify  the  policy 
and  procedures  that  we  believe  are  most  productive  and  fair  and 
which  will  further  promote  the  fullest  possible  airing  of  the  pro- 
posed demonstrations. 

In  conclusion,  I  would  like  to  reiterate  the  administration's  com- 
mitment to  work  closely  with  States  and  all  other  interested  par- 
ties to  design  demonstrations  that  can  help  better  meet  the  objec- 
tives of  the  Social  Security  Act  while  protecting  the  rights  and 
well-being  of  the  families  involved.  As  we  strive  to  reform  and  im- 
prove our  programs,  demonstrations  should  continue  to  inform  our 
decisionmaking,  just  as  they  have  so  importantly  in  the  past.  I 
would  be  happy  to  answer  your  questions. 

[The  prepared  statement  of  Ms.  Bane  follows:] 
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Mr.  Chairman,  members  of  the  Subcommittee,  thank  you  for  the 
opportunity  to  appear  before  you  this  morning.   As  a  member  of 
the  Administration  delegated  direct  responsibility  for  reviewing 
proposed  welfare  demonstration  projects  and  making 
recommendations  to  the  Secretary,  I  am  pleased  to  have  this 
opportunity.   I  understand  your  Subcommittee  is  reviewing  the 
implementation  of  the  Section  1115  waiver  process  governing  the 
Aid  to  Families  with  Dependent  Children  (AFDC)  program. 
Therefore,  my  testimony  will  focus  on  our  process  for  reviewing 
AFDC  demonstration  projects  submitted  by  states  and  the  benefits 
which  can  be  gained  from  carefully  evaluated  demonstrations 
designed  to  test  ideas  for  reforming  welfare. 

The  President  believes  that  state  demonstrations  are  an  important 
instrument  for  identifying  ways  to  reform  welfare,  to  determine 
"what  works  and  what  does  not."   In  his  Executive  Order  12875  of 
October  26,  1993,  he  stated  his  support  for  increasing  the 
opportunities  for  state,  local  and  tribal  governments  to  design 
solutions  to  the  problems  faced  by  citizens  in  this  country 
through  flexible  policies  at  the  federal  level.   He  directed 
that,  to  the  extent  possible,  requests  for  waiver  authority  to 
implement  welfare  reform  demonstrations  be  decided  upon  within 
120  days  of  application. 

The  AFDC  program  is  statutorily  and  historically  a  partnership 
between  the  federal  government  and  the  states.   States  are 
granted  considerable  latitude  under  title  IV  of  the  Social 
Security  Act  to  determine  many  key  aspects  of  their  program 
including  standard  of  need  and  payment  amount,  aspects  of 
eligibility,  treatment  of  income  and  resources,  and  living 
arrangements.   State  choice  among  the  options  available  can 
change  a  state's  program  significantly.   So,  even  without 
requesting  waivers,  each  state  program  is  unique,  designed  in 
many  important  ways  by  the  state  taking  into  account  the 
particular  circumstances  and  conditions  existing  in  the  state. 

Given  this  partnership  and  the  fact  that  the  federal  government 
certainly  does  not  have  a  monopoly  on  ideas  for  improving  the 
program,  the  Administration  is  committed  to  granting  states  the 
flexibility  to  test  innovations  designed  to  help  the  state's  AFDC 
program  better  meet  the  objectives  of  the  Act.   In  general, 
states  submitting  demonstration  projects  are  attempting  to  put 
together  packages  that,  taken  as  a  whole,  seek  to  promote  all  of 
the  objectives  of  the  Act,  not  to  elevate  one  objective  over  the 
other.   These  proposals  look  to  improve  the  well-being  of  both 
children  and  parents,  primarily  by  helping  parents  become  self- 
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sufficient,  but  also  through  programs  aimed  directly  at 
children's  well  being,  such  as  immunization  requirements. 

In  reviewing  these  applications,  we  follow  a  number  of  basic 
principles:   avoiding  harm  to  recipients  within  the 
demonstrations;  rigorous  evaluation;  cost  neutrality;  and, 
encouraging  the  testing  of  policies  that  are  in  line  with  the 
principles  of  the  President's  welfare  reform  proposal,  the  Work 
and  Responsibility  Act,  while  remaining  open  to  additional 
approaches.   Applying  these  principles,  the  Administration  has 
now  approved  18  demonstrations.   Seven  are  fully  statewide — 
California,  Georgia,  Iowa,  North  Dakota,  South  Dakota,  Vermont 
and  Wisconsin.   Five  states,  Connecticut,  Florida,  Illinois, 
Virginia  and  Wyoming  have  some  provisions  that  are  statewide  but 
others  that  are  being  tried  only  in  pilot  sites.   Six  states, 
Arkansas,  Colorado,  Hawaii,  Oklahoma,  Oregon  and  Wisconsin  have 
demonstrations  in  which  all  components  are  being  implemented  less 
than  statewide. 

Both  the  Secretary  and  I  understand  the  importance  of  our  role  in 
ensuring  that  individuals  receiving  AFDC,  especially  children, 
are  protected  from  harm.   I  have  therefore  taken  a  "hands  on" 
approach  to  reviewing  state  demonstration  applications,  dealing 
with  them  essentially  on  a  daily  basis  and  keeping  the  Secretary 
appropriately  informed.   The  Department  is  committed  to  a  careful 
review,  which,  while  avoiding  unnecessary  delay,  ensures  we  know 
what  the  demonstration  involves,  what  can  be  gained  from  the 
demonstration,  and  that  recipients  are  protected. 

The  evaluation  requirement  stems  from  the  fact  that  our  waiver 
authority  is  a  demonstration  authority,  established  to  provide 
information  on  the  value  of  new  ideas.   We  take  this  purpose 
seriously  and,  recognizing  our  obligation  to  learn  from  waiver 
demonstrations,  require  that  rigorous  evaluations  be  conducted. 
Usually,  this  involves  assignment  of  individual  cases  at  random 
to  treatment  or  control  groups.   It  always  involves  an  evaluation 
conducted  by  an  entity  independent  of  the  agency  conducting  the 
demonstration. 

The  benefit  from  such  carefully  evaluated  waiver-based 
demonstrations  can  be  seen  in  the  role  they  played  in  guiding 
major  policy  directions  in  the  past,  such  as  the  Family  Support 
Act  and  the  President's  welfare  reform  proposal.   For  example, 
evidence  that  education,  training  and  employment  programs  could 
be  implemented  by  states  and  could  generate  positive  impacts 
helped  prompt  Congress  to  create  the  JOBS  program.   In  addition, 
such  evaluation  results  revealed  the  need  for  extra  help  for 
those  with  the  high  potential  for  long-term  dependency,  leading 
to  the  creation  of  JOBS  requirements  and  incentives  that  help 
channel  services  in  their  direction. 
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The  principle  of  cost-neutrality  was  first  announced  in  1987  and 
has  been  carried  through  to  the  present  because  it  is  essential 
in  ensuring  responsible  stewardship  of  federal  funds  while 
allowing  state  flexibility.   Our  procedure  ensures  cost 
neutrality  to  the  federal  government  by  comparing  the  costs  of 
the  treatment  to  the  control  group.   This  procedure  enables  us  to 
avoid  the  complicated  process  of  reviewing  and  modifying  state 
budget  estimates.   While  we  often  discuss  likely  costs  with 
states,  we  are  able  to  allow  them  to  use  their  own  estimates  and 
rely  on  evaluation  results  to  document  the  fiscal  outcome. 

Our  policy  interest,  as  stated  earlier,  is  to  encourage  testing 
of  the  policy  principles  behind  the  Work  and  Responsibility  Act 
and  to  explore  alternative  operational  approaches  to  those 
principles.   The  requirement  for  strong  evaluations  and  early 
results  will  help  provide  states  with  information  that  will  help 
their  programs  be  as  effective  as  possible  under  the  proposed 
revisions  to  the  Act.   For  example,  states  are  testing  a  variety 
of  increased  earnings  disregard  policies  intended  to  "make  work 
pay."  Evaluation  results  from  these  ongoing  demonstrations  will 
help  states  decide  what  disregards  might  work  best  given  the 
broad  flexibility  provided  in  the  President's  welfare  reform 
proposal.   Similar  opportunities  will  be  created  for  many  other 
policy  options. 

Now  that  I  have  discussed  the  principles  we  follow  in  considering 
proposed  demonstrations,  I  would  like  to  discuss  the  process, 
including  the  steps  we  have  taken  to  strengthen  and  improve  the 
process  during  the  last  18  months.   In  order  to  place  our  process 
in  context,  I  would  first  like  to  provide  a  brief  overview  of  the 
section  1115  waiver  authority.   The  section  1115  authority  which 
makes  demonstrations  possible,  while  broad,  does  not  cover  all 
program  areas.   In  AFDC,  waiver  authority  extends  only  to 
provisions  in  section  402  of  the  Social  Security  Act,  basically 
the  eligibility  and  payment  criteria.   Many  other  important  areas 
of  the  Act  cannot  be  waived,  such  as  the  basic  program 
definitions  in  Section  406  of  the  Act  and  provisions  regarding 
payments  to  states  in  Section  403  of  the  Act. 

The  federal  involvement  in  considering  proposed  demonstrations 
often  begins  before  formal  applications  are  submitted,  as  federal 
and  state  staff  discuss  the  proposal  in  regard  to  the  innovations 
proposed,  waivers  needed,  and  the  evaluation  and  cost  neutrality 
requirements.   When  applications  are  submitted,  proposed 
demonstration  projects  are  then  reviewed  in  detail  by  me,  my 
staff  and  others  in  the  Administration  to  identify  issues  and 
needed  clarifications. 

Our  open  review  process  helps  us  make  sure  all  the  significant 
implications  cf  states'  proposals  are  considered.   As  soon  as 
applications  are  received,  they  are  shared  with  organizations 
that  have  requested  copies  of  all  applications.   Copies  are  also 
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provided  to  other  state  and  local  organizations,  advocacy  groups 
or  individuals  upon  request.   Any  comments  provided  through  this 
process  are  fully  considered  and  often  have  led  to  significant 
improvements  to  the  demonstration  design  which  is  ultimately 
approved . 

As  issues  are  resolved  and  needed  clarifications  obtained,  drafts 
of  the  terms  and  conditions  under  which  the  requested  waivers 
would  be  recommended  for  approval  to  the  Secretary  are  prepared 
and  shared  with  the  state.   This  process  often  requires  involved 
discussions  with  the  state  to  suggest  improvements,  and  sometimes 
requires  that  policies  be  modified  to  bring  them  in  line  with  our 
principles,  especially  in  light  of  our  responsibility  to 
recipients. 

For  example,  we  have  not  approved  demonstrations  which  would  deny 
Medicaid  to  someone  who  would  otherwise  be  eligible  for  such 
benefits.   Time  limited  cash  benefits  must  be  followed  by  jobs, 
supported  work,  or  some  other  way  of  continuing  support  for  those 
who  have  "played  by  the  rules".   Differential  payment  rates  for 
residents  according  to  their  length  of  residency  have  not  been 
approved.   If  a  new  requirement  is  proposed,  such  as  the 
requirement  to  immunize  young  children,  a  state  must  ensure  that 
services  are  available  that  allow  recipients  to  satisfy  the 
requirement,  such  as  free  immunizations.   In  addition, 
individuals  must  be  appropriately  notified  of  any  new  requirement 
and  how  it  can  be  met.   Finally,  if  any  new  or  modified  penalties 
are  proposed,  such  as  more  stringent  JOBS  sanctions  for  failure 
to  meet  work  requirements,  we  carefully  examine  why  the  state 
believes  they  are  necessary  and  the  number  of  individuals  who 
might  be  affected.   We  also  work  to  ensure  that  sanctions  are 
initially  curable  and  graduated. 

When  all  of  these  steps  are  completed,  I  am  ready  to  make  my 
recommendations  to  the  Secretary  for  her  consideration.   All 
significant  issues  raised  by  our  analysis  and  by  the  public  and 
advocates  are  presented  to  her,  and  the  recommendation  receives  a 
full  review  by  the  Department  prior  to  her  decision. 

Although  we  do  not  expect  that  any  of  these  approved 
demonstration  projects  will  result  in  harm  to  recipients,  we  do 
include  measures  in  the  terms  and  conditions  specifying 
additional  requirements  in  the  evaluations  focusing  on  this 
issue.   These  include  not  only  impact  measures  such  as  earnings 
and  welfare  receipt  but,  when  appropriate,  indicators  of  the 
families'  well-being,  such  as  measures  of  child  abuse  or  neglect, 
family  breakup,  homelessness,  use  of  foster  care,  and  others. 

If  a  demonstration  tests  a  policy  of  special  concern,  even 
greater  emphasis  is  placed  on  the  need  for  early  information 
about  the  occurrence  of  any  unexpected  outcomes  for  recipients. 
Should  these  reports  show  that  the  support  or  services  to  which 
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the  state  committed  are  not  being  provided  or  recipients  are 
being  harmed,  then  waivers  can  be  withdrawn,   in  all  cases,  to 
ensure  that  we  have  an  early  indication  of  any  unexpected  impacts 
on  recipients,  we  require  that  interim  impact  results  be  obtained 
prior  to  the  end  of  the  demonstration. 

Another  measure  we  have  recently  taken  to  help  extract  valuable, 
early  information  from  state  demonstrations  is  to  award  a 
contract  to  the  Urban  Institute  to  examine  the  early  state 
experiences  in  implementing  many  provisions  of  welfare  reform 
demonstrations.   The  study  will  not  provide  information  on  net 
impacts,  but  will  provide  important  information  on  the 
feasibility  and  barriers  faced  by  states  in  implementing  various 
provisions.   In  particular,  the  study  will  focus  on  provisions 
related  to  increasing  JOBS  participation,  narrowing  JOBS 
exemptions,  and  changing  the  culture  of  welfare.   To  help  inform 
the  welfare  debate,  the  analysis  will  focus  not  only  on  the 
effects  related  to  the  demonstration  population  as  a  whole,  but 
also  to  key  subgroups,  such  as  parents  born  since  1971.   The 
study  will  be  conducted  over  an  8-month  period  and  will  involve 
five  or  six  states. 

Despite  the  promise  of  these  demonstrations,  the  vast  majority  of 
approved  projects  have  not  been  in  operation  long  enough  for 
their  evaluations  to  have  been  completed.   Therefore,  we  do  not 
yet  have  many  cases  of  clearly  demonstrated  success  or  failure. 

The  usefulness  of  the  evaluation  results  from  the  early  welfare 
reform  demonstrations,  the  only  ones  available  at  this  time  are 
mixed.   Experience  with  these  early  demonstrations  has  led  us  to 
make  even  more  firm  our  insistence  on  the  most  rigorous  possible 
evaluation  designs.   The  results  show  that  when  the  strongest 
evaluation  approach  was  used,  usually  individual  random 
assignment,  the  findings  are  clear  and  credible,  but  when  it  was 
not,  the  results  are  ambiguous  at  best.   Examples  of  evaluations 
with  uncertain  results  are  New  Jersey's  REACH  and  Wisconsin's 
Leamfare.   The  flawed  evaluations  of  these  important 
demonstrations  have  left  us  unsure  of  whether  their  intervention 
worked  or  not.   Although  nothing  can  be  done  about  the  completed 
REACH  demonstration,  our  initial  experience  with  Learnfare  has 
led  us  to  insist  that  another  evaluation,  using  random 
assignment,  must  be  done.   Similarly,  in  Washington,  where 
matched  comparisons  of  counties  was  used  rather  than  individual 
random  assignment,  results  are  not  considered  to  be  as  reliable 
as  those  in  random  assignment  experiments. 

On  the  positive  side,  however,  a  rigorous  evaluation  of  the  New 
York  Child  Assistance  Program  (CAP) ,  clearly  showed  important 
impacts  on  earnings  and  other  outcomes,  and  cost  effectiveness 
for  both  participants  and  the  government.   Illinois'  Career 
Advancement  Demonstration  showed  the  value  of  credible 
evaluations  even  when  the  demonstration  did  not  produce 
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significant  impacts.   Here  a  credible  finding  that  the  desired 
impact  was  not  achieved  is  a  valuable  result  pointing  to  the  need 
for  another  approach.   We  are  monitoring  the  progress  of  all  the 
demonstrations  and  would  be  happy  to  keep  the  subcommittee 
informed  as  we  gain  new  information. 

During  the  last  18  months,  the  waiver  process  has  steadily 
evolved  to  become  more  thorough  and  open.   It  became  clear  some 
time  ago  that  this  more  open  policy  should  be  put  in  writing. 
The  recently  issued  waiver  policy  guidelines  and  public  notice 
procedures  are  the  result.   The  guidelines  in  this  notice  clarify 
the  policy  and  procedures  we  believe  are  most  productive  and 
fair,  and  which  will  further  promote  the  fullest  possible  airing 
of  the  proposed  demonstrations.   Although  most  of  the 
applications  before  us  recently  have  had  the  period  of  public 
input  called  for  in  this  notice,  the  new  guidelines  will  ensure 
that  such  a  process  occurs.   It  also  commits  us  to  publishing 
information  about  new  applications  in  the  Federal  Register  so 
that  an  even  wider  audience  will  be  alerted,  and  it  will 
establish  a  30  day  period  for  interested  parties  to  provide 
comments  before  a  decision  to  approve  or  disapprove  is  made. 

In  conclusion,  I  would  like  to  reiterate  the  Administration's 
commitment  to  work  closely  with  states  and  all  other  interested 
parties  to  design  demonstrations  that  can  help  better  meet  the 
objectives  of  the  Act  while  protecting  the  rights  and  well-being 
of  the  families  involved.   As  we  strive  to  reform  and  improve  our 
programs,  demonstrations  should  continue  to  inform  our  decision 
making,  just  as  they  have  so  importantly  in  the  past. 

I  would  be  happy  to  answer  any  questions. 


19 

Mr.  Towns.  Thank  you  for  your  testimony.  Let  me  begin  by  first 
saying  the  evaluation  process  can  provide  important  information. 
Wouldn't  that  goal  be  aided  by  conducting  small  scale,  limited 
scope  programs  instead  of  a  statewide,  multifaceted  kinds  of  pro- 
gram? Let  me  be  blunt.  Sometimes  I  think  when  we  jump  into 
things  statewide  and  put  money  into  it,  if  it  is  a  bad  idea  it  be- 
comes a  bad  idea  for  a  whole  State.  But  if  we  pilot  it  out  to  a  de- 
gree, sometimes  we  learn  a  lot  from  it  ar-*  it  might  be  something 
fliat  we  can  expand  after  we  collect  information  on  it. 

Ms.  Bane.  We  have  approved  a  mix  of  statewide  and  much 
smaller  site  demonstrations  within  the  waiver  process.  I  believe 
there  are  times  when  it  is  very  important  to  test  innovations  state- 
wide. One  thing  that  is  often  of  interest  is  whether  a  particular  ap- 
proach to  welfare  reform  or  an  approach  to  cultural  change  can  in- 
deed be  implemented  on  a  large  scale.  These  are  situations  where 
we  are  most  interested  in  saturation,  a  consistent  message  across 
the  State.  So  we  think  it  is  appropriate  in  some  cases  to  test  inno- 
vations on  a  statewide  basis. 

Mr.  Towns.  I  say  that  because  the  needs  are  so  different  in  dif- 
ferent areas.  You  find  that  in  one  corner  of  the  State  the  needs  are 
different  from  another  corner  of  the  State.  I  think  that  when  we 
do  it  on  a  small  pilot  basis,  we  are  able  to  learn  a  lot  from  it  and 
we  don't  make  the  kind  of  mistakes  we  have  made  in  the  past  and 
we  don't  waste  resources. 

I  agree  with  Congressman  Mica  that  we  have  to  do  something  to 
bring  about  some  kind  of  real  reform.  I  think  from  where  you  sit 
that  you  are  key  in  that,  the  fact  that  you  have  the  opportunity  to 
approve  these  waivers  or  to  recommend  they  be  approved,  I  under- 
stand that  your  recommendation  is  a  powerful  one,  that  is  what 
the  Governors  of  the  States  are  saying,  that  that  is  a  powerful  rec- 
ommendation once  it  comes  from  you.  So  from  where  you  sit  I 
think  that  provides  an  opportunity  to  do  creative  kinds  of  things 
without  wasting  a  lot  of  money. 

Ms.  Bane.  I  agree,  Mr.  Chairman.  We  sometimes  do  small  dem- 
onstrations, but  sometimes  we  do  statewide  demonstrations,  as 
well. 

Mr.  Towns.  Do  you  have  any  formal  kind  of  guidelines  that  you 
look  at  in  determining  whether  or  not  a  waiver  should  be  granted? 
Do  you  have  some  kind  of  information  that  you  can  evaluate  to  de- 
termine that  a  waiver  is  in  order  or  do  you  just  say  that  here  is 
something  that  has  not  been  done  before,  why  don't  we  do  it? 

Ms.  Bane.  No.  We  look  at  a  whole  variety  of  criteria  before  we 
decide  whether  or  not  a  waiver  proposal  as  submitted  should  be  ap- 
proved. The  first  step  obviously  is  the  legal  analysis  to  see  if  the 
proposed  waivers  are  things  that  we  can,  in  fact,  grant. 

The  second  is  to  see  whether  the  demonstration  promotes  the  ob- 
jectives of  the  Social  Security  Act,  which  include,  as  you  know,  self- 
sufficiency  and  independence,  maintaining  and  strengthening  fam- 
ily life,  and  care  and  protection  of  children.  We  have  a  set  of  things 
that  we  look  at  to  make  sure  that  we  are  promoting  objectives  of 
the  act. 

We  also  examine  the  proposal  to  make  sure  that  the  evaluation 
is  constructed  carefully  and  that  the  proposal  is  designed  in  such 
a  way  that  we  can  learn  from  it. 
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Mr.  Towns.  Is  there  a  central  kind  of  place  this  information 
comes  back?  Is  there  a  central  kind  of  place  where  some  of  this 
would  be  evaluated  based  on  what  you  have  learned  that  we  would 
be  able  to  use  as  we  move  forward? 

Ms.  Bane.  Yes.  As  you  know,  each  of  the  waiver  demonstrations 
does  involve  an  evaluation  and  we  think,  in  general,  a  good  one. 
Those  evaluations  and  the  progress  reports  on  them  come  into  my 
office.  We  are  the  central  place  for  collection  of  those  reports,  and 
we  continually  review  what  we  are  learning. 

I  must  say  that  many  of  the  demonstrations  are  only  at  an  in- 
terim phase  at  this  point,  so  we  are  getting  interim  reports  rather 
than  impact  evaluations.  We  have,  however,  contracted  for  a  sur- 
vey of  where  we  are  at  this  point,  a  comparison  across  all  dem- 
onstrations, so  we  will  learn  as  much  as  we  can  as  fast  as  we  can. 

Mr.  Towns.  You  indicated  in  your  testimony  that  you  try  to  act 
on  waivers  within  120  days.  What  would  stop  you  from  making  a 
decision  within  120  days?  One  hundred  twenty  days,  to  me,  seems 
to  be  a  long  time. 

Ms.  Bane.  It  seems  that  way  to  the  States,  as  well.  There  are 
a  couple  of  things  that  sometimes  get  in  our  way.  We  have  a  pretty 
big  backlog  at  this  point.  Our  staff  works  very  hard  but  can't  al- 
ways do  everything  expeditiously. 

The  other  reason — and  I  think  it  is  very  important — is  that  we 
do  a  very  careful  analysis  of  what  are  often  very  complicated  pro- 
posals, and  we  do  want  to  make  sure  not  only  that  they  are  legal, 
but  that  the  proposal  makes  sense  as  a  demonstration,  that  the 
evaluation  is  good.  We  often  have  a  lot  of  questions  that  we  want 
to  ask  the  States,  clarifications  that  we  need,  issues  that  we  want 
to  talk  to  them  about  before  we  can  make  a  decision.  Although  we 
try  hard  to  meet  the  120  day  guideline,  we  don't  always. 

Mr.  Towns.  My  time  has  expired.  I  yield  to  Congressman  Mica. 

Mr.  Mica.  Thank  you,  Mr.  Chairman. 

Ms.  Bane,  the  18  waivers  that  you  have  granted  so  far,  what  is 
the  length  of  time  that  it  has  taken  to  grant  those,  say,  for  the 
shortest  and  the 

Ms.  Bane.  The  length  of  time  for  those  18  waivers  ranges  from 
3  months  to  I  believe  15  months.  The  median  was  5  months. 

Mr.  Mica.  Three  months  to  fifteen  months? 

Ms.  Bane.  That  is  correct. 

Mr.  Mica.  In  the  proposal  of  the  new  guidelines,  you  have  stated 
your  targeting  is  6  months.  Is  that  possible  under  these  guidelines 
that  you  are  proposing? 

Ms.  Bane.  We  have  targeted  120  days,  which  is  basically  4 
months,  and  we  are  trying  to  meet  that. 

Mr.  Mica.  If  there  were  some  kind  of  a  statutory  requirement 
that  it  had  to  be  completed  in  that  time,  would  that  be  something 
that  you  could  live  with? 

Ms.  Bane.  I  could  live  with  it.  I  think  it  might  be  to  the  det- 
riment of  the  States,  though,  because  oftentimes  what  we  are  doing 
when  the  time  goes  beyond  120  days  is  trying  to  work  with  the 
State  to  solve  some  of  the  problems  and  to  get  answers  from  them. 
I  feel  that  if  there  were  a  statutory  deadline,  that  might  work  to 
their  detriment. 
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Mr.  Mica.  What  is  the  size  of  the  AFDC  program  nationally  now? 
What  are  we  spending  on  it? 

Ms.  Bane.  We  are  spending  about  $13  billion  of  Federal  money 
and  $25  billion  total  State,  Federal,  and  local  money. 

Mr.  Mica.  $25  billion — so  that  is  about  a  match.  What  was  that 
10  or  15  years  ago? 

Ms.  Bane.  Less  than  that.  I  am  not  sure  I  have  the  exact  num- 
ber. I  could  probably  get  it  in  a  minute  for  you. 

Mr.  Mica.  One  of  the  things  I  have  read  in  some  of  the  back- 
ground material  is  that  you  have  some  legislative  constraints  on 
some  of  the  waivers,  you  can  grant  terms  of  waivers.  For  example, 
I  think  in  the  California  instance,  they  were  going  to  reduce  the 
amount  of  payments,  the  6.7  over  a  3-year  period  and  the  courts 
came  back  and  said  you  couldn't  do  that  because  of  Federal  re- 
quirements—do you  need  additional  legislative  authority,  Federal 
legislative  authority  to  allow  more  flexibility? 

Ms.  Bane.  The  1115  authority  is  extremely  broad,  Mr.  Mica,  and 
it  seems  to  me  to  grant  a  great  deal  of  flexibility. 

Mr.  Mica.  But  it  doesn't  allow  a  State  to  make  the  changes  that 
a  State  wants.  Do  we  need  to  go  back  and  adjust  this? 

Ms.  Bane.  It  would  be  up  to  Congress  to  decide  whether  they 
wanted  to  make  more  sections  of  the  law  waivable. 

Mr.  Mica.  Do  you  have  any  other  recommendations  as  far  as 
changing  legislation?  Do  you  see  the  need  for  us  to  come  back  and 
revise  that  to  provide  additional  flexibility?  Are  there  areas  that 
you  see  that  we  should  address  to  again  allow  the  States  to  do  sort 
of  their  thing? 

Ms.  Bane.  I  don't  have  any  legislative  recommendations  at  this 
time,  Mr.  Mica.  As  you  probably  know,  in  the  welfare  reform  legis- 
lation that  the  administration  introduced  several  months  ago,  we 
did  propose  to  make  more  options  available  to  States  so  that  they 
could  do  some  things  for  which  they  would  not  have  to  request 
waivers. 

Mr.  Mica.  With  the  so-called  legislation  reform  that  has  been 
proposed  by  the  administration  to  change  welfare  as  we  know  it, 
to  spend  $9  billion  more  on  welfare  as  we  know  it  over  the  next 
10  years,  do  you  think  that  that  is  what  the  American  people  think 
is  reform? 

Ms.  Bane.  The  way  I  read  public  opinion  polls,  what  the  Amer- 
ican public  is  most  concerned  about  is  ensuring  that  welfare  recipi- 
ents, like  all  of  us,  work  and  exercise  parental  responsibilities. 

Mr.  Mica.  So  we  have  to  spend  $9  billion  more  to  accomplish 
that? 

Ms.  Bane.  The  spending,  as  you  know,  is  for  support  to  people 
who  work;  for  day  care  and  training. 

Mr.  Mica.  One  of  the  things  I  would  like  to  see  is  turn  most  of 
this  over  to  the  private  sector  in  the  form  of  subsidizing  the  em- 
ployer who  employs  these  folks.  Is  that  possible  now? 

Ms.  Bane.  That  is  possible  now,  yes,  sir. 

Mr.  Mica.  Totally  without  any  legislative  revisions,  we  could 
turn  the  AFDC  payment  over  to  the  private  sector  through  these 
demonstration  projects  and  have  people  seek  and  receive  a  living 
wage  that  would 
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Ms.  Bane.  The  States  are  authorized  to  conduct  work 
supplementation  programs,  and  there  are  certain  provisions  about 
working  conditions  and  that  sort  of  thing. 

Mr.  Mica.  You  don't  see  any  need  for  any  Federal  legislative  or 
provisions  to  make  certain  that  that 

Ms.  Bane.  Again,  that  authority  exists  under  title  IV-F  of  the 
Social  Security  Act.  We  would  enhance  it  somewhat  in  the  Work 
and  Responsibility  Act. 

Mr.  Mica.  It  still  may  take  6  months  to  give  permission  to  ap- 
prove States  adopting  those  plans? 

Ms.  Bane.  In  general,  if  a  State  constructs  its  work 
supplementation  plan  within  the  guidelines  of  title  IV-F,  it  doesn't 
require  any  waiver  at  all. 

Mr.  Mica.  One  last  question.  If  a  State  came  in  and  had  the 
same  basic  plan  that  you  previously  approved,  would  it  still  take 
under  these  new  guidelines  the  120  days? 

Ms.  Bane.  We  haven't  had  that  experience  yet,  so  I  can't  tell. 

Mr.  Mica.  You  couldn't  say  cookiecutter  cut  these  plans  and  give 
an  automatic  waiver  to  another  State? 

Ms.  Bane.  It  doesn't  seem  to  me  that  that  would  be  consistent 
with  the  notion  of  the  1115  authority  as  a  research  and  demonstra- 
tion authority. 

Mr.  Mica.  Thank  you. 

Mr.  Towns.  Thank  you  very  much. 

At  this  time  I  would  yield  to  Congressman  Barrett. 

Mr.  Barrett.  Thank  you,  Mr.  Chairman,  and  thank  you  for  hold- 
ing this  important  hearing.  Good  morning. 

I  come  from  Wisconsin  where  there  have  been  many  welfare  re- 
form proposals  begun,  and  the  concern  that  I  have  is  with  the  sti- 
fling of  data  and  the  outside  analysis  of  these  reports.  In  particu- 
lar, there  was  an  incident  in  Wisconsin  where  the  State  doctored 
its  own  internal  reports  on  both  learn  fair  and  work  fair  to  give 
false  impressions  of  success  and  when  outside  evaluations  found 
those  programs  weren't  working,  State  officials  blasted  the  mes- 
senger, calling  it  a  liberal  boutique.  Never  mind  that  the  State  it- 
self had  hired  the  boutique. 

I  understand  that  your  Department  takes  the  position  that  for  a 
period  of  30  days  these  reports  can  be  held  confidential.  What 
mechanism  is  in  effect  under  the  new  rules  or  do  you  recommend 
to  make  sure  that  we  are  not  stifling  true  outside  analysis  of  these 
programs? 

Ms.  Bane.  The  Wisconsin  experience  was  before  my  time  so  I 
can't  comment  on  the  particulars  there.  We  do  have  a  policy  that 
provides  a  30-day  period  during  which  we  and  the  State  may  re- 
view the  findings  of  the  outside  evaluator's  analysis  to  ensure  that 
the  analysis  is  of  high  quality  and  that  the  State,  if  it  wishes,  has 
a  chance  to  append  comments.  The  procedures,  though,  are  basi- 
cally designed  to  ensure  the  quality  of  the  evaluation  and  that  the 
analysis  is  done  correctly.  I  don't  tnink  there  is  any  stifling  of  data 
and  certainly  not  any  intention  to  do  that. 

Mr.  Barrett.  What  about  at  the  end  of  the  30  days — if  you  or 
the  State  don't  agree  that  the  quality  of  the  data  is  there,  what 
happens  then? 
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Ms.  Bane.  Presumably,  we  would  return  to  the  evaluator  and 
ask  them  to  improve  the  analysis. 

Mr.  Barrett.  So  you  would  be  able  to  stifle  the  analysis? 

Ms.  Bane.  I  see  these  processes  as  important  ways 

Mr.  Barrett.  I  see  them  as  very  important.  To  say  at  the  end 
of  30  days  that  if  you  or  the  State  don't  agree  with  the  quality  of 
the  analysis,  you  can  then  stifle  it,  I  think  that  is  very  important, 
because  if  these  are  experiments,  if  these  are  labs,  then  we  should 
be  inviting  experts  from  around  the  country  to  see  what  the  results 
are,  not  judging  or  asking  the  evaluators  to  double  check  their 
quality.  Let's  drive  these  studies  into  the  intellectual  market  place 
and  let  people  debate  them. 

Ms.  Bane.  I  couldn't  agree  more.  Our  policy  says  that  we  or  the 
State  may  release  the  evaluation.  Circumstances  in  which  neither 
we  nor  the  State  wanted  to  release  the  evaluation  would  seem  to 
be  one  where  there  was  in  fact  serious  concern  about  the  quality 
of  the  data. 

Mr.  Barrett.  But  I  think  then  you  should  state  your  concerns 
with  the  quality  of  the  data  and  the  State  should  state  its  concerns 
and  throw  them  into  the  intellectual  marketplace. 

Ms.  Bane.  That  is  normally  what  we  would  do. 

Mr.  Barrett.  I  understand  that  is  normally  what  you  would  do. 
It  would  only  be  in  those  cases  where  the  State  or  Federal  Govern- 
ment is  embarrassed  that  you  wouldn't  do  that  and  that  is  the  very 
incident  I  think  the  people  in  this  country  should  know  about.  So 
I  find  the  normal  rules  or  the  practice  works  only  when  there  is 
no  true  debate  or  there  is  no  true  controversy. 

Ms.  Bane.  As  you  probably  know,  I  was  a  university  professor  for 
most  of  my  career,  and  you  have  my  assurance  that  we  make  the 
data  and  the  evaluations  available. 

Mr.  Barrett.  Shouldn't  that  be  in  the  rules  though? 

Ms.  Bane.  Perhaps. 

Mr.  Barrett.  Perhaps? 

Ms.  Bane.  As  I  say,  you  have  my  assurance 

Mr.  Barrett.  I  love  having  your  assurance.  I  love  having  the  as- 
surances of  nice  people  all  over  the  place,  but  I  like  to  have  them 
in  the  rules.  Why  can't  they  be  put  in  the  rules? 

Ms.  Bane.  We  will  look  at  that  and  see  if  there  is  a  better  way 
to  clarify  both  our  concern  to  ensure  that  evaluations  are  well  done 
and  that  the  data  and  findings  are  made  available. 

Mr.  Barrett.  Thank  you.  No  further  questions. 

Mr.  Towns.  Thank  you  very  much,  Congressman  Barrett. 

We  look  forward  to  working  with  you  to  strengthen  this  process. 
As  Congressman  Mica  said,  we  are  not  going  to  go  away.  We  are 
going  to  stay  on  top  of  this.  When  we  do,  we  will  be  raising  some 
of  these  issues. 

Thank  you  very  much  for  your  testimony. 

Mr.  Mica.  Mr.  Chairman,  I  ask  unanimous  consent  that  the 
record  be  left  open  for  an  appropriate  number  of  days  that  addi- 
tional questions  might  be  submitted  to  this  and  other  witnesses 
today.  I  have  some  additional  questions  in  writing — and  that  they 
respond. 

Mr.  Towns.  I  will  leave  the  record  open  for  10  days.  Thank  you. 
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Our  next  witnesses  on  our  second  panel  Mr.  Michael  Wiseman, 
Mark  Greenberg,  and  David  Kass.  Mr.  Wiseman  is  a  professor  at 
the  University  of  Wisconsin.  He  has  studied  the  waiver  process  for 
several  years  and  written  important  articles  based  on  his  research. 
Mr.  Greenberg  is  a  senior  staff  attorney  with  the  Center  of  Law 
and  Social  Policy.  He  has  examined  the  waiver  process  and  brings 
interesting  insights  for  the  legislative  measures  which  alter  the 
waiver  process.  Mr.  Kass  is  senior  program  analyst  for  the  Chil- 
dren's Defense  Fund.  As  an  advocate  for  children  s  issues,  he  pro- 
vides information  on  the  effect  that  the  waiver  has  on  children. 

So  gentlemen,  welcome.  The  rule  is  that  you  have  5  minutes  to 
summarize  and  your  entire  written  statement  will  be  included  in 
the  record.  So  if  you  would  summarize  you  will  allow  the  Members 
an  opportunity  to  raise  specific  questions  and  issues  with  you. 

Mr.  Wiseman,  welcome. 

STATEMENT  OF  MICHAEL  WISEMAN,  PROFESSOR,  ROBERT  M. 
LA  FOLLETTE  INSTITUTE  OF  PUBLIC  AFFAHIS,  UNIVERSITY 
OF  WISCONSIN 

Mr.  Wiseman.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  The  letter  actually  specified  15  minutes,  so  I  will  move 
quickly  and  summarize.  I  appreciate  the  opportunity  to  put  my  en- 
tire statement  in  the  record. 

Mr.  Towns.  Perhaps  it  was  a  typo. 

Mr.  Wiseman.  I  think  given  the  time,  it  is  efficient  to  devote  my 
testimony  to  a  list  of  concerns  that  I  have  developed  from  my  re- 
search. These  issues  overlap  the  questions  raised  in  your  letter  of 
invitation. 

Before  going  to  the  list,  I  emphasize  that  I  am  here  because  I  be- 
lieve the  demonstration  authority  provided  by  section  1115  under 
the  Social  Security  Act  is  a  very  important  aspect  of  national  wel- 
fare policy.  Given  the  diversity  of  needs  and  circumstances  across 
States,  and  the  ambitious  objectives  of  welfare  policy,  we  need 
flexibility  and  we  need  a  way  of  systematically  exploring  alter- 
natives to  current  policies,  systems  and  principles. 

Section  1115  waivers  provide  a  vehicle  for  this  exploration.  While 
flexibility  and  innovation  are  important,  the  Federal  Government 
also  has  the  responsibility  for  assuring  that  in  the  conduct  of  waiv- 
er policy,  the  national  objectives  of  the  public  assistance  system  are 
not  compromised  and  that  Federal  tax  dollars  are  spent  wisely.  I 
would  encourage  the  committee  to  be  careful  to  distinguish  be- 
tween two  issues.  One  issue  concerns  whether  the  flexibility  al- 
lowed by  section  1115  as  it  is  now  written  is  a  desirable  thing.  The 
second  concerns  whether  the  approach  to  waiver  policy  pursued  by 
the  Bush  and  Clinton  administrations  cannot  be  improved.  I  am 
concerned  principally  in  my  larger  statement  with  the  second  issue. 

I  want  to  turn  to  what  I  see  as  the  principal  problems  and  con- 
cerns and  I  will  follow  that  with  a  short  list  of  suggestions. 

My  first  concern  is  that  the  system  is  swamped.  Secretary  Bane 
cited  some  of  the  numbers.  A  quick  run  through  tells  you  some- 
thing of  the  story  here. 

At  the  end  or  the  Bush  administration  when  President  Clinton 
took  office,  there  were  eight  waiver  applications  in  process.  One 
year  later  at  the  end  of  1993,  there  was  a  stack  of  20  that  still  were 
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under  consideration.  As  of  the  beginning  of  this  month,  there  were 
something  like  29  State  applications  in  process.  The  number  is 
growing  steadily. 

At  the  beginning  of  this  month  the  administration  for  children 
and  families  was  in  preapplication  contact  for  11  more  projects  and 
media  and  other  sources  suggested  that  perhaps  10  more  dem- 
onstrations are  on  the  way.  This  is  in  addition  to  expansion  of  ap- 
plications. 

AFDC  does  more  than  review  waiver  applications.  We  have  with- 
in the  same  agency  the  responsibility  for  monitoring  those  that 
have  been  approved  and  the  burden  is  growing  daily  without  a 
commensurate  increase  in  the  capacity  of  the  ACF  Office  of  Pro- 
gram Evaluation  to  manage  this  oversight.  I  have  great  respect  for 
the  people  that  are  doing  or  attempting  to  do  this  work,  but  it  is 
ridiculous  to  believe  that  this  job  can  be  done  satisfactorily  without 
a  substantial  reallocation  of  resources  within  ACS  and  within  the 
Department  of  Health  and  Human  Services  as  a  whole. 

My  second  concern — and  I  want  to  move  quickly  now — is  that  the 
system  lacks  direction.  As  others  will  point  out  today,  we  have  a 
process,  but  at  least  until  2  days  ago  very  little  sense  of  what  it 
was  all  about,  what  are  our  objectives,  and  what  are  the  things 
that  attracted  national  attention.  Without  such  direction,  it  is  very 
difficult  to  evaluate  the  process. 

I  think  the  demonstrations  are  often  too  complex,  that  is  my 
third  concern,  and  the  result  is  that  it  is  going  to  be  at  the  end 
extremely  difficult  to  draw  conclusions  for  national  policy  from 
many  of  the  ones  that  one  hears  about  in  the  media  and  tnat  are 
highly  touted.  The  underlying  problem  I  think  is  that  demonstra- 
tion policies  have  become  thoroughly  entangled  with  three  other 
sets  of  issues. 

One  is  this  demand  for  comprehensive  reform.  The  second  is  the 
concern  about  what  the  appropriate  degree  of  latitude  is  to  be 
granted  to  States  in  welfare  system  design,  and  third  is  the  need 
for  fiscal  relief.  All  these  things  push  for  very  large  demonstrations 
but  run  counter  to  some  of  the  requirements  for  responsible  evalua- 
tion. 

My  fourth  concern  is  that  the  dynamic  of  demonstration  politics 
has  now  compelled  almost  all  Governors  to  become  welfare  reform- 
ers, but  that  interest  in  media  presentation  is  not,  in  my  perspec- 
tive, matched  with  interest  in  evaluation,  interest  in — to  borrow 
the  Russian  term — Glasnost,  and  opening  up  what  is  happening 
underneath  what  is  described  in  public  fora.  My  guess  is  that  by 
the  end  of  this  year,  45  States  will  be  involved  in  demonstrations 
one  way  or  another,  and  we  have  to  ask  whether  the  overload  for 
evaluation,  the  overload  for  the  sponsoring  agencies  is  not  too 
much. 

My  fifth  concern  is  that  increasing  the  number  of  demonstrations 
has  not,  as  far  as  I  have  seen,  increased  the  commitment  to  evalua- 
tion, certainly  not  at  the  State  level.  And  finally,  I  would  say  that 
in  my  opinion  most  State  innovations,  at  least  those  in  operation 
currently,  offer  really  little  prospect  for  substantive  research  re- 
sults that  will  feed  directly  into  the  process  of  welfare  reform  and 
the  development  of  welfare  reform  legislation  over  the  near  term. 
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In  all  of  this  I  feel  that  the  authority  of  the  Department  of 
Health  and  Human  Services  has  been  eroded.  There  is  too  much 
going  on,  too  many  pressures  from  too  many  directions  to  make 
even  strong  standards  or  responsible  behavior  stick.  I  think  that 
anything  the  Congress  can  do  to  strengthen  the  sense  of  national 
will  that  care  be  taken  in  these  undertakings  would  be  appropriate. 

Let  me  conclude  by  talking  about  what  might  be  done.  My  state- 
ment lists  four  things.  I  will  just  say  the  titles — I  propose-^-my 
longest  shot — is  to  call  for  a  moratorium  on  State  demonstrations, 
at  least  until  some  decisions  can  be  made  about  the  areas  in  which 
we  really  need  to  focus  research.  That  is  unlikely. 

My  second  point  is  that  I  think  attention  should  be  shifted  in  the 
evaluation  of  demonstrations  from  impact,  that  is  their  long-term 
effect  on  the  recipients  that  are  involved  compared  to  some  control 
or  reference  group,  to  complementary  emphasis  on  the  process  so 
that  we  can  Degin  to  understand  very  early  on  in  the  process  of 
these  demonstrations  what  actually  is  being  done  and  whether 
States  are  delivering  upon  what  they  promise.  I  look  for  more  care- 
ful attention  to  development  of  thorough  evaluation  plans  as  part 
of  the  application  process.  I  would  suggest  that  States  be  required 
to  achieve  certain  standards  in  the  jobs  program  and  in  other  fac- 
ets of  social  welfare  before  they  are  permitted  to  participate  in 
demonstrations. 

Finally,  in  response  to  a  question  you  raised  in  your  letter,  I  sug- 
gest you  take  great  care  in  the  proposals  for  eliminating  the  cost 
neutrality  requirement  in  these  State  demonstrations.  As  it  stands, 
the  costs  neutrality  requirement  is  the  one  feature  of  operation 
that  leads  to  the  development  of  information  and  I  would  encour- 
age you  to  take  great  care  in  considering  its  modification. 

So  in  closing,  I  want  to  contrast  the  views  of  the  waiver  process. 
One  is  a  cynical  perspective,  that  the  State  demonstrations  are  a 
sop  thrown  to  Governors  as  support  for  other  initiatives.  This  per- 
spective seems  to  say  that  as  long  as  we  can  find  ways  to  keep 
States  from  doing  too  much  harm  to  the  poor,  laissez-faire  is  the 
way  to  go.  The  alternative  may  be  idealistic,  but  it  might  be  sum- 
marized by  saying  that  bad  government  rarely  serves  good  ends.  I 
think  it  important  to  turn  the  waiver  process  around  without  wait- 
ing for  welfare  reform. 

One  of  the  paradoxes  of  the  administration's  ambitious  welfare 
package  is  that  so  much  emphasis  is  placed  upon  performance  and 
evaluation.  The  legislation,  as  proposed,  says  we  see  a  major  role 
for  evaluation,  technical  assistance  ana  information  sharing.  Ini- 
tially, States  will  require  considerable  assistance  as  they  design 
and  implement  the  changes  required  under  this  legislation.  Then 
as  one  State  or  locality  finds  strategies  that  work,  these  lessons 
ought  to  be  widely  shared  with  others.  It  seems  to  me  that  the  per- 
formance standards 

Mr.  Towns.  Mr.  Wiseman,  I  will  have  to  stop  you. 

Mr.  Wiseman.  Two  more  sentences.  It  seems  to  me  that  those 

Eerformance  standards  are  an  excellent  statement  of  what  should 
e  done  in  demonstration  operation  right  now.  I  see  no  reason  why 
this  aspect  for  changing  the  "culture  of  welfare"  needs  to  wait  for 
congressional  action  on  changing  welfare  itself. 
[The  prepared  statement  of  Mr.  Wiseman  follows:] 
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Section  1115  Waivers:    What's  Gone  Wrong? 
What  Can  Be  Done? 

Michael  Wiseman* 

Testimony  presented  to  the 
Human  Resources  and  Intergovernmental  Relations  Subcommittee 

of  the 

Committee  on  Government  Operations 

U.S.  House  of  Representatives 

September  29,  1994 


Chairman  Towns  and  Members  of  the  Committee: 

Thank  you  for  inviting  me  to  join  your  evaluation  of  the  review  process  for  state 
waiver-based  welfare  demonstrations.    I  think  it  most  efficient  to  devote  my  testimony  to  a 
list  of  concerns  that  I  have  developed  from  my  research    These  issues  overlap  the  questions 
raised  in  your  letter  of  invitation. 

Before  going  through  my  list,  I  emphasize  that  I  am  here  because  I  believe  the  demon- 
stration authority  provided  by  Section  1115  of  the  Social  Security  Act  is  a  very  important 
aspect  of  national  welfare  policy.    Given  the  diversity  of  needs  and  circumstances  across 
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states  and  the  ambitious  objectives  of  welfare  policy,  we  need  flexibility,  and  we  need  a  way 
of  systematically  exploring  alternatives  to  current  policies  and  systems    In  principle.  Section 
1115  waivers  provide  a  vehicle  for  this  exploration.    While  flexibility  and  innovation  are 
important,  the  federal  government  also  has  responsibility  for  assuring  that  in  the  conduct  of 
waiver  policy  the  national  objectives  of  the  public  assistance  system  are  not  compromised  and 
that  federal  tax  dollars  are  spent  wisely. 

I  encourage  the  Committee  to  be  careful  to  distinguish  between  two  issues.    One  issue 
concerns  whether  the  flexibility  allowed  by  Section  1 1 15  as  now  written  is  a  desirable  thing. 
The  second  concerns  whether  the  approach  to  waiver  policy  pursued  by  the  Bush  and  Clinton 
administrations  can  not  be  improved.    I  am  principally  concerned  with  this  second  issue 


A  List  of  Problems 

Here  are  my  concerns: 

( 1 )        The  system  is  swamped 

A  few  numbers  tell  the  story     At  the  beginning  of  the  last  year  of  the  Bush  adminis- 
tration there  were  no  significant  state  waiver  applications  under  evaluation     President  Bush 
encouraged  states  to  submit  requests  for  waivers  in  his  1992  State  of  the  Union  speech     By 
the  end  of  his  term  in  office  22  waivers  applications  had  been  received  by  the  Administration 
for  Children  and  Families,  the  agency  of  the  Department  of  Health  and  Human  Services 
responsible  for  waiver  proposal  evaluation     Of  these,  14  were  approved,  and  8  were  in 
process  when  President  Clinton  came  to  office. 

President  Clinton  also  encouraged  states  to  undertake  demonstrations.   During  the 
remainder  of  1993,  the  Clinton  administration  received  21  applications.    Six  demonstrations 
were  approved,  and  3  were  denied  or  withdrawn.   This  meant  that  at  the  beginning  of  1994, 
20  applications  were  in  process. 

Between  January  1,  1994  and  the  beginning  of  this  month,  23  new  applications  were 
received,  1 1  applications  have  been  approved,  and  3  have  been  withdrawn.    A  bit  of  arithme- 
tic shows  that  at  that  point  29  applications  were  under  evaluation  within  the  agency.    More- 
over the  agency  was  in  pre-application  contact  for  1 1  more  projects,  and  media  and  other 
sources  suggested  that  perhaps  10  more  demonstrations  were  on  the  way. 

The  staff  of  the  Office  of  Program  Evaluation  or  the  Office  of  Family  Assistance  in 
the  Administration  for  Children  and  Families  has  not  been  increased  to  handle  the  workload. 
But  OPE/OFA  responsibilities  continue  to  grow,  both  as  a  result  of  the  burgeoning  numbers 
of  welfare  applications  and,  as  a  consequence  of  very  high  rates  of  approval,  the  increasing 
number  of  projects  that  must  be  monitored.     My  counts  cover  only  those  projects  clearly 
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identified  with  welfare  reform;  these  agencies  are  responsible  for  many  other  demonstrations 
as  well 

I  have  great  respect  for  the  people  doing,  or  attempting  to  do,  this  work    But  it  is 
ridiculous  to  believe  that  this  job  can  be  done  satisfactorily  without  a  substantial  reallocation 
of  resources  within  ACF  and  within  the  Department  of  Health  and  Human  Services  as  a 
whole. 

(2)  The  system  lacks  direction 

There  appears  to  be  very  little  attempt  at  seeking  conformance  of  waiver-based  demon- 
strations to  any  set  of  national  objectives  save  budget  control. 

Since  the  Bush  administration,  waiver  policy  has  emphasized  just  two  things:    (1) 
Federal  cost  neutrality,  and  (2)  "rigorous  evaluation."    Rigorous  evaluation  has  meant,  for  the 
most  part,  evaluation  by  classical  experimental  design.    But  even  if  "rigorously  evaluated,"  an 
experiment  that  isn't  thought  through  and  that  lacks  a  clear  connection  to  important  issues  of 
policy  is  unlikely  to  produce  much  of  value. 

I  think  it  fair  to  say  that  in  the  present  context  the  principal  function  of  random 
assignment  is  to  assure  a  foundation  for  assessing  federal  costs.    There  is  no  better  indicator 
of  the  lack  of  value  of  these  demonstrations  than  the  fact  that  the  federal  government  is 
unwilling  to  risk  anything  on  them. 

(3)  Demonstrations  are  often  too  complex 

The  complexity  and  coverage  of  welfare  reform  initiatives  have  steadily  increased. 
The  consequence  is  that  even  if  we  might  someday  be  able  to  identify  a  net  impact  on  the 
matters  that  concern  us,  we  will  probably  never  be  able  to  disentangle  which  part  or  parts  of 
the  new  policy  brought  the  effect  about. 

A  particularly  dramatic  example  is  provided  by  the  demonstration  proposal  submitted 
by  Indiana  last  June.    Up  to  that  point  the  state  had  not  been  involved  in  demonstration 
activity  at  all.    The  proposed  demonstration  encompasses  virtually  every  known  welfare 
innovation,  including  (among  many  other  things):  an  AFDC  time  limit,  a  benefit  cap,  elimina- 
tion of  the  AFDC-UP  100  hour  rule,  leamfare,  sanctions  for  failing  to  immunize  children,  and 
stern  treatment  for  parents  seeking  custody  of  their  own  children  in  order  to  obtain  AFDC 
eligibility    This  initiative  almost  literally  calls  for  doing  everything  any  other  state  has  done, 
at  once,  and  calling  the  result  "an  experiment." 

The  underlying  problem  is  that  demonstration  policy  has  become  thoroughly  entangled 
with  at  least  three  other  sets  of  issues,  and  each  of  these  matters  encourages  complexity 
These  are     (1)  The  demand  for  "comprehensive  reform,"  (2)  the  appropriate  degree  of  latitude 
to  be  granted  states  in  welfare  system  design,  and  (3)  the  need  for  fiscal  relief 


85-845  0-95-2 


30 


Michael  Wiseman,  September  29,  !994,  continued 


The  comprehensive  reform  issue  arises  because  Governors  are  anxious  not  just  to 
change  some  things  about  welfare  but  to  join  the  "end  welfare  as  we  know  it"  movement.    It 
is  virtually  impossible  to  enact  broad-based  reforms  and  simultaneously  to  retain  an  uncon- 
taminated  control  group  to  serve  as  basis  for  measuring  effects    The  result  is  that  many 
demonstrations  have  great  public  relations  value  but  really  promise  little  of  use  to  planners 
and  policy  makers. 

Considerable  latitude  is  already  granted  states  in  the  design  of  their  AFDC  and  JOBS 
programs.    Clearly  the  sentiment  of  the  administration  is  that  state  latitude  should  be  in- 
creased, indeed  many  elements  common  to  current  state  proposals  would  not  require  waivers 
under  the  Work  and  Responsibility  Act.    It  may  be  appropriate  to  give  states  wide  option  in 
such  areas  as  determining  eligibility  for  welfare  for  two-parent  families,  establishing  what,  if 
any,  assets  tests  will  be  applied  in  determining  eligibility,  or  in  varying  the  work  incentives 
incorporated  in  benefits  calculation.    But  at  some  point  creating  such  latitude  would  seem  to 
be  a  matter  for  Congressional  action,  not  administrative  fiat.    When  wide-ranging  amendments 
to  state  plans  are  granted  under  Section  1115  authority  and  the  only  effect  requirement  to 
which  states  are  subjected  is  cost  neutrality,  the  upshot  is  really  not  much  more  than  convert- 
ing AFDC  to  a  block  grant.    Is  this  what  we  want? 

Finally,  it  is  clear  that  in  some  instances,  most  notably  California,  provision  of  welfare 
waivers  has  become  a  form  of  fiscal  relief    If  fiscal  relief  is  to  be  accomplished  through  the 
waiver  process,  it  requires  big  demonstrations  covering  a  substantial  share  of  the  caseload  and 
founded  on  benefit  cuts.    No  matter  how  well-justified,  the  effects  on  welfare  recipients  of 
broad-based,  multi-faceted  changes  combined  with  benefit  reductions  will  be  difficult  to 
measure.   We  may  want  to  do  these  things,  but  let  us  not  pretend  they  are  experiments. 

(4)        Governors  are  now  compelled  to  be  welfare  reformers 

In  my  judgment  part  of  the  enthusiasm  expressed  by  the  National  Governors'  Associa- 
tion for  waivers  grows  out  of  political  recognition  that  voters  want  welfare  reform,  and  it  is 
not  happening  in  Washington.    Waiver-based  demonstrations  make  Governors  look  good    The 
problem  is  that  the  taste  for  waivers  is  contagious  and  addictive,  but  it  is  not  always  comple- 
mented by  an  appetite  for  the  difficult  side  of  evaluation.    Certainly  any  Governor  without  a 
welfare  demonstration  is  vulnerable  to  criticism  on  this  score  by  his  or  her  opponents.    If  this 
is  the  case,  why  not  go  for  one,  and  be  like  every  one  else? 

My  guess  is  that  by  the  end  of  this  year  at  least  45  states  will  have  waiver-based 
demonstrations  in  operation,  under  ACF  evaluation,  or  at  least  under  construction 

At  one  time  we  may  have  thought  that  scoring  one  waiver  would  satisfy  state  de- 
mands.   But,  in  the  words  of  the  famous  potato  chip  commercial,  it's  hard  to  take  just  one. 
Increasingly  states  seem  to  be  following  up  on  one  demonstration  with  another    This  cycle 
adds  to  the  overload  at  ACF    Each  new  demonstration  detracts  attention  from  those  already 
in  place,  and  multiple  demonstrations  surely  confuse  recipients.   The  scale  of  demonstration 
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interventions  is  often  exaggerated,  and  voters  are  led  to  expect  greater  effects  that  either  the 
scale  of  the  experiment  or  past  experience  would  justify.    This  cycle  of  demonstration  an- 
nouncements may  fuel  voter  cynicism  about  the  prospects  for  success  for  any  welfare  reform. 

(5)  Increasing  the  number  of  demonstrations  has  not  increased  commitment  to  evaluation 

Waiver  policy  would  be  a  very  good  thing  if  it  served  to  build  a  culture  of  evaluation 
and  innovation  in  state  agencies.    But  the  lack  of  attention  paid  the  substance  of  the  waivers 
in  Washington  is  often  mirrored  by  disinterest  in  outcomes  at  the  state  level     Most  state 
Human  Services  Agencies  lack  the  capacity  for  either  doing  good  program  and  policy  analysis 
m-house  or  effectively  contracting  for  it  from  outside  agencies.    As  a  result,  feedback  from 
demonstrations  in  progress  to  management  is  rare    The  incentives  are  wrong:    While  there 
are  many  political  rewards  for  claiming  to  "end  welfare  as  we  know  it,"  few  are  available  for 
administering  what  we  have  well 

(6)  Most  state  innovations  offer  little  promise  of  useful  outcomes 

I  have  already  cited  the  complexity  of  the  innovations  as  one  reason  for  expecting 
little  from  them    Two  other  deserve  brief  comment:    ( 1 )  Evaluation  methodology  continues  to 
emphasize  outcome  over  process,  and  (2)  demonstrations  take  a  long  time. 

We  are  interested  in  "net  effects"  of  demonstrations  on  welfare  outcomes  such  as  rates 
of  receipt,  earnings,  and  child-bearing    But  there  is  a  major  discrepancy  between  what  really 
happens  to  recipients  in  the  course  of  a  demonstration  and  what  is  described  by  authorities  to 
be  the  case.    The  result  is  that  we  wait  a  long  time  for  outcomes,  but  even  when  we  get  them 
we're  not  sure  what  really  happened  to  bring  such  effects  about.   In  welfare  experimentation, 
process  is  every  bit  as  important  as  outcome.    If  we  do  not  understand  and  measure  the  ways 
in  which  these  innovations  change  the  experience  of  welfare  recipients,   we  may  never  be 
able  to  replicate  programs  that  work  or  assure  that  we  avoid  repeating  mistakes  in  the  future. 

Demonstrations  take  a  long  time,  and  in  the  interim  policies  and  circumstances  change. 
One  factor  encouraging  states  to  pursue  dramatic  welfare  experiments  at  the  present  time  is 
the  expectation  that  long  before  effects  can  be  assessed  such  demonstrations  will  be  supplant- 
ed by  welfare  reform.    A  particularly  egregious  example  is  provided  by  Wisconsin's  "Work 
Not  Welfare"  time-limit  demonstration    In  this  case  the  final  report  for  the  demonstration  is 
not  scheduled  until  2006,  and  the  state  has  reserved  an  option  for  extension.    At  the  same 
time,  efforts  within  DHHS  to  negotiate  more  rigorous  monitoring  and  reporting  of  process 
were  stymied-in  part,  I  understand,  by  pressure  from  the  White  House 

(7)  The  authority  of  DHHS  has  eroded 

My  last  point  is  that  the  record  of  waiver  approval  has  left  the  Department  of  Health 
and  Human  Services  with  little  basis  for  rejecting  anything.    Shortage  of  staff  has  made  close 
monitoring  of  project  implementation  and  fiscal  impact  virtually  impossible    It  is  likely  that 
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in  the  future  recovery  of  cost  overruns  from  state  demonstrations  will  be  hampered  by  failures 
that  occur  in  implementation  of  cost  neutrality  assessment  procedures    I  think  the  likelihood 
of  such  failures  is  enhanced  by  the  ACF  overburden    On  this  score,  the  negotiation  to  watch 
is  that  currently  underway  with  Alabama  concerning  cost  overruns  in  that  state's  ASSETS  pro- 
gram   If  the  federal  government  is  not  able  to  enforce  the  terms  of  the  cost  neutrality  agree- 
ment struck  when  ASSETS  was  approved,  the  prospect  for  enforcement  of  more  recent  cost 
neutrality  agreements  is  dimmed. 


What  Might  Be  Done? 

I  recognize  that  it  is  in  part  this  Committee's  responsibility  to  draft  and  consider 
legislation     I  think  that  in  the  long  run  Section  1115  waivers  are  an  important  institution,  and 
I  am  anxious  to  assure  that  current  problems  not  produce  a  "fix"  that  will  substantially  curtail 
demonstration  options  in  the  future    But  something  must  be  done. 

My  strategy  is  to  discipline  the  waiver  process  somewhat  by  encouraging  more  collab- 
oration between  DHHS  and  the  states  in  demonstration  design,  by  raising  the  costs  to  states  of 
undertaking  poorly-designed  waiver-based  demonstrations,  and  by  increasing  the  resources 
available  to  ACF  for  demonstration  oversight. 

( 1 )  Announce  a  freeze  and  develop  an  agenda 

I  have  reviewed  most  of  the  welfare  reform  proposals  currently  circulating  in  Con- 
gress   I  am  struck  by  the  degree  of  consensus  on  many  issues    Indeed,  the  President's  reform 
proposal  touches  on  the  themes — responsibility,  work,  time  limits — that  are  common  in  one 
form  or  another  to  almost  all     Given  that  some  sort  of  welfare  reform  initiative  is  certain  to 
be  passed  next  year,  it  makes  sense  to  halt  the  demonstration  process  long  enough  to  take 
stock  and  to  develop  an  agenda 

(2)  Shift  attention  from  impact  to  process 

I  consider  the  absence  of  required  indicators  of  process  performance  to  be  one  of  the 
most  serious  shortcomings  of  the  existing  "terms  and  conditions"  for  waiver  operations    The 
administration's  welfare  reform  plan  calls  for  development  of  new  measures  of  process 
performance  for  JOBS;  similar  measures  should  be  required  for  every  approved  demonstra- 
tion. 

If  designed  with  care,  such  measures  would  have  multiple  benefits    They  would 
facilitate  monitoring  of  implementation.    They  would  improve  our  understanding  of  the  actual 
impact  of 

demonstrations  on  the  experience  of  recipients.    They  would  provide  standards  for  use  in 
assessing  whether  or  not  one  program  genuinely  replicated  another    Perhaps  most  important- 
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ly,  they  would  raise  attention  paid  to  the  ability  of  state  welfare  agencies  to  deliver  the 
programs  that  are  touted  so  highly 

(3)  Require  that  waiver  applications  include  a  thorough  evaluation  plan 

Under  current  procedures,  waivers  are  often  granted  subject  to  the  requirement  for 
subsequent  submission  and  approval  of  an  evaluation  plan     On  occasion,  evaluation  plans  are 
submitted  only  after  a  demonstration  has  been  initiated.    It  is  often  only  during  the  process  of 
evaluation  plan  development  that  flaws  in  demonstration  design  and  shortages  of  administra- 
tive capacity  become  apparent.    This  requirement  would  raise  the  cost  to  states  of  demon- 
stration proposals    Such  plans  would  act  as  a  serious  "reality  check"  on  what  states  promise 
to  produce. 

Currently,  once  waiver  applications  are  received  by  ACF  copies  are  sent  to  a  number 
of  other  agencies  within  government  for  review  and  to  various  public  interest  groups  for 
comment     As  might  be  expected  and  as  is  appropriate,  much  of  the  external  comment  focuses 
on  the  content  of  the  demonstration-what  the  state  intends  to  do.    But  I  believe  it  would  be 
useful  to  charge  a  third  party,  perhaps  an  agency  such  as  the  National  Academy  of  Science, 
with  responsibility  for  evaluating  the  research  design  and  the  state's  administrative  capability 
for  successful  conduct  of  the  evaluation     Many  of  the  issues  that  arise  in  evaluation  design 
are  quite  complex    The  interests  of  the  federal  government  and  taxpayers  might  be  served  by 
focusing  attention  on  the  evaluation  plan  in  this  way. 

(4)  Establish  "tickets"  to  the  welfare  reform  process 

Many  states  currently  applying  for  demonstration  waivers  are  not  performing  at 
acceptable  levels  with  respect  to  policies  in  place.    It  makes  little  sense  to  authorize  welfare 
demonstrations  in  states  that  have  failed  to  achieve  JOBS  participation  standards  or  acceptable 
rates  of  paternity  establishment  or  child  support  collection.    Given  that  most  welfare  reforms 
demonstrations  are  at  least  ostensibly  aimed  at  changing  people's  circumstances  over  time, 
states  that  have  yet  to  establish  effective  systems  for  longitudinal  analysis  of  case  histories 
would  seem  to  lack  a  prerequisite  for  useful  experimentation. 

In  a  depressing  number  of  cases,  state  demonstrations  are  proposed  and  implemented 
on  the  basis  of  virtually  no  hard  information  about  the  caseload  to  be  affected  or  the  size  of 
the  problem  to  be  addressed.    A  good  example  of  the  absence  of  data  is  provided  by  propos- 
als to  eliminate  benefit  increases  paid  families  in  which  children  are  conceived  while  the 
mother  is  receiving  assistance.    To  an  outsider,  it  would  seem  that  the  foundation  for  a  benefit 
"cap"  proposal  would  be  some  estimate  of  the  significance  of  such  conceptions/births  as  a 
contributor  to  welfare  costs  and  long-run  dependence.    I  have  yet  to  see  an  application  for  a 
benefit  cap  waiver  in  which  such  numbers  are  reported.    If  an  agency  doesn't  have  the  re- 
sources to  assess  the  size  of  a  problem,  are  we  justified  in  believing  it  will  be  able  to  measure 
the  effects  of  an  intervention? 
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I  think  the  information  systems  requirement  is  particularly  important.    California  is  a 
state  that  has,  as  part  of  its  welfare  reform  demonstration,  invested  considerable  resources  in 
the  development  of  a  longitudinal  database    Information  on  the  experience  over  time  of 
recipient  households  is  essential  for,  among  other  things,  plotting  the  resource  requirements 
that  a  service-intensive,  time-limited  welfare  reform  might  require    Other  states  have  not  been 
as  responsible,  and  I  think  California's  system  is  at  risk  of  severe  curtailment.    The  people 
there  need  the  support  that  effective  federal  requirements  and  oversight  might  bring. 

(5)        Don't  eliminate  the  cost  neutrality  requirement 

Your  letter  of  invitation  requested  my  opinion  regarding  the  usefulness  of  changing 
procedures  for  applying  cost  neutrality  assessment    You  specifically  asked  if  it  would  be 
useful  to  extend  the  time  period  over  which  excess  federal  costs  are  recouped.    I  suspect  this 
is  in  response  to  a  complaint  of  my  own  and  others  that  current  procedures  force  states  to 
look  for  demonstrations  that  have  quick  welfare-savings  pay-offs  to  minimize  the  risk  of 
being  required  to  reimburse  the  federal  government  for  excess  costs. 

I  understand  the  motivation  for  relaxing  cost  neutrality  requirements.    But  any  such 
deferral  would  raise  federal  costs.    If  the  federal  government  is  to  become  an  active  partner  in 
the  waiver  process,  I  think  it  would  be  better  to  budget  an  annual  contribution  to  demonstra- 
tion research    This  budget  could  then  be  used  to  cover  unanticipated  overruns  by  states 
undertaking  well-designed  demonstrations  that  are  consistent  with  the  national  reform  agenda. 
Burymg  costs  is  not  the  answer  to  improving  administration. 


In  closing,  I  want  to  contrast  three  views  of  the  waiver  process.    One,  a  cynical 
perspective,  is  that  the  state  demonstrations  are  a  sop  thrown  to  the  Governors  to  sustain 
support  for  other  initiatives — deficit  reduction,  health  care  reform,  etc. — thought  more  impor- 
tant   This  perspective  says  as  long  as  we  can  find  ways  to  keep  states  from  doing  "too  much" 
harm  to  the  poor,  laissez-faire  is  the  way  to  go. 

A  second,  a  "see  no  evil"  perspective,  exaggerates  the  importance  of  and  knowledge 
produced  by  the  state  welfare  demonstrations  of  the  1 980's  and  what  states  are  claiming  to  do 
today.    I  do  not  deny  that  the  last  decade  witnessed  substantial  accomplishments  in  state 
welfare  initiatives,  and  I  can  certainly  identify  valuable  aspects  of  the  latest  round  of  experi- 
ments.   But  anyone  who  claims  that  improvement  is  unnecessary  has  never  examined  a 
demonstration  quarterly  report 

The  alternative  may  be  idealistic,  but  it  might  be  summarized  by  saying  that  bad 
government  rarely  serves  good  ends.    I  think  it  important  to  reform  the  waiver  process  with- 
out waiting  for  welfare  reform.    One  of  the  paradoxes  of  the  administration's  ambitious  and  in 
many  ways  ingenious  welfare  reform  package,  the  "Work  and  Responsibility  Act  of  1994" 
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(WRA),  is  that  so  much  emphasis  is  placed  upon  performance  and  evaluation     "We  see  a 
major  role  for  evaluation,  technical  assistance  and  information  sharing,"  the  authors  of  WRA 
write    "Initially,  States  will  require  considerable  assistance  as  they  design  and  implement  the 
changes  required  under  this  legislation     Then,  as  one  State  or  locality  finds  strategies  that 
work,  those  lessons  ought  to  be  widely  shared  with  others "" 

The  performance  standards  system  proposed  by  WRA  is  an  excellent  statement  of 
what  should  be  in  place  for  demonstration  operation  right  now.    I  see  no  reason  why  this 
aspect  of  changing  the  "culture  of  welfare"  needs  to  wait  for  Congressional  action  on  reform 
itself. 


'President  William  J.  Clinton,  Proposed  Legislation— "Work  and  Responsibility  Act  of 
1994".  June  21,  1994,  p.  88 


36 

Mr.  Towns.  We  have  a  vote  on  but  I  think  that  we  can  get  Mr. 
Greenberg  in  and  then  go  vote. 
Mr.  Mica.  I  hope  he  has  a  different  message. 

STATEMENT  OF  MARK  GREENBERG,  SENIOR  STAFF 
ATTORNEY,  CENTER  FOR  LAW  AND  SOCIAL  POLICY 

Mr.  Greenberg.  Thank  you  Mr.  Chairman. 

I  appreciate  having  the  opportunity  to  speak  with  you  and  great- 
ly appreciate  your  holding  this  hearing  on  the  waiver  process.  The 
waiver  process  is  very  much  in  need  of  congressional  and  public 
scrutiny. 

We  have  seen  a  dramatic  change  in  Federal  waiver  policy  over 
the  last  3  years.  The  waiver  statute  was  originally  designed  for  ex- 

Eerimentation  and  research.  Over  the  last  3  years  it  has  essentially 
ecome  the  vehicle  by  which  States  conduct  their  welfare  reform 
activities  and  make  the  changes  that  they  wish  to  see  made  in 
their  welfare  systems.  This  is  a  profound  change  in  Federal  policy 
and  it  raises  a  series  of  questions  which  very  much  need  to  be  con- 
sidered. 

One  of  the  most  critical  questions  is  what  are  the  rules  guiding 
the  process.  We  have  seen  some  progress  on  that  this  week  because 
the  newly  articulated  procedures  will  be  helpful  in  at  least  creating 
some  sense  of  what  are  the  rules  guiding  the  process.  In  particular, 
in  Dr.  Bane's  testimony  this  morning,  we  have  seen  the  most  de- 
tailed articulation  to  date  of  the  Federal  principles  guiding  the 
process. 

In  1992,  it  was  very  clear  that  the  only  principles  which  guided 
the  process  were  those  of  Federal  cost  neutrality  and  of  an  ap- 
proved evaluation  design.  Since  that  time  it  has  been  exceedingly 
unclear  what  principles  guide  the  process.  We  now  know  that  there 
is  a  commitment  that  the  waiver  process  will  no  longer  be  used  as 
a  vehicle  for  approving  proposals  which  appear  to  be  unconstitu- 
tional. That  is  a  step  forward. 

We  now  know  in  today's  testimony  that  the  waiver  process  is  in- 
tended to  follow  the  principle  of  avoiding  harm  to  recipients  within 
demonstrations.  That  is  a  tremendously  important  statement  about 
the  waiver  process. 

Unfortunately,  there  is  still  a  lot  of  uncertainty  about  what  it 
means.  When  we  look  at  the  waivers  that  have  been  approved  over 
the  last  3  years,  we  see  a  set  of  waivers  which,  in  my  view,  clearly 
have  included  ones  which  pose  harm  to  recipients.  It  may  be  that 
those  putting  forward  a  waiver  in  State  believe  that  in  the  end  that 
the  proposal  they  have  put  forward  will  have  the  effect  of  doing 
more  good  than  harm  and  that  is  an  open  question.  We  will  see. 

But  nevertheless,  the  designs  themselves  very  often  do  things 
which  involve  harm  to  recipients.  For  example,  California  received 
approval  of  a  waiver  to  reduce  AFDC  grants  below  their  1988 
maintenance  of  effort  level.  Cutting  grants  to  families  would  ap- 
pear to  cause  harm.  We  have  seen  approval  of  waiver  proposals 
which  involve  complete  elimination  of  assistance  to  families  in  in- 
stances where  a  parent  is  found  to  violate  program  rules.  That 
would  appear  to  involve  harm.  We  have  seen  in  the  case  of  "Wis- 
consin's Work,  Not  Welfare"  waiver  approval  of  a  plan  under  which 
people  who  reach  the  end  of  a  time  limit  will  no  longer  receive 
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AFDC  assistance  and  the  State  has  no  duty  to  provide  a  job  to 
them.  They  are  then  potentially  eligible  for  whatever  might  be 
available  in  a  children's  services  network  in  their  community.  How- 
ever, it  is  quite  unclear  what  is  available  in  that  network.  That 
would  appear  to  cause  harm. 

So  if  in  fact  a  principle  guiding  the  waiver  process  is  that  it  has 
a  goal  of  furthering  experimentation  and  furthering  reform  without 
imposing  harm,  there  is  a  real  need  to  examine  the  waivers  grant- 
ed to  date  and  to  more  clearly  articulate  the  principles  guiding  the 
waiver  process  so  that  State  agencies,  State  legislatures,  concerned 
members  of  the  public,  can  know  when  waivers  will  and  will  not 
be  approved. 

The  other  major  area  that  I  want  to  highlight  are  the  problems 
posed  by  Federal  cost  neutrality  requirements.  I  think  we  all  ap- 
preciate that  the  Federal  agency  cannot  simply  approve  anything 
that  comes  in  regardless  of  its  cost  to  the  Federal  Government. 

At  the  same  time,  Federal  cost  neutrality  is  having  a  role  in  the 
process  which  I  think  in  both  the  short  run  and  the  long  run  is 
likely  to  be  destructive.  Federal  cost  neutrality  creates,  in  my  view, 
a  very  unfair  partnership  between  the  Federal  Government  and  the 
States.  It  says  to  States  experiment,  explore,  test  new,  creative 
ideas.  If  they  turn  out  to  save  money,  we  will  join  in  the  savings 
together.  If  they  turn  out  to  cost  money,  all  the  burden  is  on  you. 

That  is  not  a  fair  partnership  and  it  imposes  risks  on  States  that 
are  trying  to  be  creative.  Further,  it  creates  a  structure  in  which 
many  things  which  need  to  be  tested  don't  get  tested  because  they 
involve  a  risk  that  they  may  not  be  cost  neutral  in  the  short  run 
and  perhaps  in  the  long  run.  If  we  step  back  and  ask  what  are  the 
things  that  need  to  be  tested  to  advance  a  welfare  reform  agenda, 
in  some  instances  there  will  be  a  need  to  put  money  in  to  try  to 
find  out  if  something  does  or  doesn't  work. 

If  something  is  worth  testing,  then  in  many  instances  it  ought 
to  be  worth  tne  Federal  Government  committing  its  resources  to 
match  the  State's  commitments  to  fairly  test  the  initiative.  But  cost 
neutrality  in  its  current  form  essentially  rewards  those  States 
which  are  willing  to  make  cuts  or  impose  penalties,  and  discour- 
ages the  process  of  taking  chances  on  making  investments  which 
might  make  a  difference  in  the  long  run. 

So  I  welcome  the  fact  that  this  committee  has  begun  the  explo- 
ration of  the  current  process.  It  is  crucially  important  to  look  at 
both  the  substance  and  the  procedures  guiding  the  waiver  process 
and  I  thank  you  for  holding  this  hearing. 

[The  prepared  statement  of  Mr.  Greenberg  follows:] 
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Members  of  the  Subcommittee; 

My  name  is  Mark  Greenberg.   I  am  a  Senior  Staff  Attorney  at  the  Center  for  Law  and 
Social  Policy.   CLASP  is  a  non-profit  organization  engaged  in  research,  policy  analysis, 
technical  assistance,  and  advocacy  on  a  range  of  issues  affecting  low-income  families.    My 
primary  area  of  activity  concerns  federal  and  state  welfare  reform  efforts.   In  my  work,  I 
have  closely  followed  developments  around  welfare  reform  and  the  waiver  process  in  the 
AFDC  Program  in  recent  years. 

I  thank  the  subcommittee  for  focusing  on  the  issue  of  AFDC  waivers  and  for  holding  this 
hearing  today.   The  waiver  process  is  in  serious  need  of  Congressional  and  public 
scrutiny.   In  the  last  several  years,  the  role  of  the  waiver  process  in  AFDC  policy  has 
undergone  a  dramatic  transformation.   Historically,  the  provision  of  federal  law 
authorizing  AFDC  waivers  has  been  recognized  as  having  the  purpose  of  authorizing 
research  and  experimental  demonstration  programs.   Yet  since  1992,  the  provision  has 
increasing  been  utilized  as  the  basic  vehicle  by  which  states  implement  proposals  for 
fundamental  changes  in  their  AFDC  programs.   Both  the  Bush  and  Ginton  Administra- 
tions have  demonstrated  a  willingness  to  approve  virtually  any  state  proposal  to  alter 
AFDC  rules  so  long  as  the  proposal  is  cost-neutral  to  the  federal  government  and  has  an 
approved  evaluation  design. 

Substantively,  the  consequences  of  this  new  waiver  policy  have  been  mixed.   On  the  one 
hand,  a  number  of  states  have  been  able  to  implement  some  new  and  innovative 
approaches  to  problems  in  the  AFDC  program.   At  the  same  time,  the  process  has  also 
been  used  as  a  mechanism  to  circumvent  critical  protections  of  federal  law  and  as  a 
means  to  reduce  or  eliminate  assistance  to  needy  families. 

At  this  point,  there  is  a  serious  ambiguity  about  the  purpose  of  the  waiver  provision.   Is 
its  primary  purpose  to  function  as  the  vehicle  for  state-based  welfare  reform,  in  which 
states  are  permitted  to  dispense  with  any  provision  of  federal  law  so  long  as  it  does  not 
result  in  new  federal  costs?   Or,  is  the  waiver  provision  still  intended  to  be  the  vehicle 
which  provides  the  research  base  for  testing  alternatives?   This  ambiguity  is  significant 
because  in  important  respects,  the  current  approach  to  waivers  is  deficient  as  a  way  to 
advance  welfare  reform,  and  is  failing  to  provide  a  research  base  that  can  guide  future 
welfare  reform  efforts.  The  willingness  to  approve  virtually  any  proposal  is  having  the 
effect  of  destroying  fundamental  safeguards  for  poor  families  and  undercutting  the  basic 
functioning  of  the  AFDC  system  itself.   At  the  same  time,  the  process  is  going  forward  in 
a  way  that  may  provide  little  valuable  information  to  guide  future  welfare  reform  efforts. 
I  hope  that  today's  hearing  can  shed  light  on  the  most  serious  problems,  and  help  to 
create  awareness  of  the  need  for  substantial  change  in  how  the  process  operates. 

Back£round:  AFDC  Structure  and  the  Waiver  Process 

AFDC  is  a  cooperative  federal-state  program.   The  majority  of  program  costs  are  paid  by 
the  federal  government.   No  state  is  required  to  participate  in  the  AFDC  Program. 
However,  in  order  to  receive  matching  federal  AFDC  funds,  a  state  must  run  its  AFDC 
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program  in  conformity  with  the  terms  of  federal  law. 

Federal  AFDC  law  itself  involves  a  mix  of  some  highly  prescriptive  rules,  some  explicit 
state  options,  and  some  areas  of  virtually  unlimited  state  flexibility.  There  is  probably 
general  agreement  that  federal  law  is  needlessly  prescriptive  in  some  areas.   However, 
there  are  some  sharp  disagreements  about  which  areas  are  appropriate  for  greater  state 
flexibility.  Answering  the  question  of  when  state  flexibility  should  and  should  not  be 
allowed  has  historically  been  the  role  of  Congress  in  enacting  AFDC  legislation. 

Under  Section  1115  of  the  Social  Security  Act,  Congress  has  delegated  to  the  Depart- 
ment of  Health  and  Human  Services  a  different  and  narrower  authority:  the  authority  to 
grant  waivers  of  AFDC  state  plan  provisions  in  order  to  test  experimental,  demonstration 
projects  intended  to  further  the  objectives  of  the  Social  Security  Act.1 

The  history  of  Section  1115  has  not  been  without  controversy.   There  are  often 
disagreements  about  what  needs  to  be  tested,  or  how  a  test  should  be  undertaken. 
However,  federal  waiver  policy  entered  a  new  era  in  January  1992,  when  the  Bush 
Administration  announced  its  willingness  to  approve  a  wide  range  of  state  waiver 
requests  subject  to  only  two  conditions:  that  a  state  waiver  request  be  "cost-neutral"  to 
the  federal  government  and  that  the  waiver  have  an  acceptable  evaluation  design.   In  the 
months  leading  up  to  the  1992  elections,  waivers  were  rapidly  approved  for  a  number  of 
states.   Among  the  most  controversial  were  the  following: 

•  California  and  Wisconsin  were  granted  waivers  to  implement  programs  under 
which  the  state  would  pay  lower  benefits  to  individuals  coming  into  the  state  from 
a  jurisdiction  which  paid  lower  AFDC  benefits.   These  waivers  were  granted 
despite  clear  reason  to  believe  that  a  court  would  find  them  unconstitutional.  The 
California  effort  was  promptly  enjoined  by  a  federal  court.   Green  v.  Anderson. 

811  F.Supp.  516  (E.D.  Cal  1993),  aff  d  without  opinion, F.2d  __  (9th  Cir., 

Apr.  29,  1994).  The  Wisconsin  effort  was  not  implemented  until  July  1994;  a 
lawsuit  against  it  is  now  pending. 

•  California  was  granted  authority  to  implement  a  10%  cross-the-board  grant  cut, 
along  with  a  further  15%  grant  cut  to  those  families  who  received  AFDC  for  six 


1   Section  1115(a)  of  the  Social  Security  Act  [42  U.S.C.  §1315(a)]  provides,  in  relevant  part: 

In  the  case  of  any  experimental,  pilot,  or  demonstration  project  which,  in  the  judgment  of  the 
Secretary,  is  likely  to  assist  in  promoting  the  objectives  of  titles  I,  X,  XIV,  XVI,  or  XIX,  or  part  A 
or  D  of  title  IV,  in  a  State  or  States  - 

(1)  the  Secretary  may  waive  compliance  with  any  of  the  requirements  of  section  2,  402, 
454,  1002,  1402,  1602,  or  1902,  as  the  case  may  be.  to  the  extent  and  for  the  period  he 
finds  necessary  to  enable  such  State  or  States  to  carry  out  the  project.  .  . 
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months  or  more.   This  provision  was  not  implemented  because  it  was  rejected  by 
the  voters  in  a  state  initiative.    However,  a  separate  California  waiver  gave  the 
state  authority  to  make  a  set  of  AFDC  grant  cuts  over  time.    Recently,  the  Ninth 
Circuit  Coujt  of  Appeals,  in  Beno  v.  Shalala,  vacated  the  granting  of  this  waiver, 
primarily  on  the  basis  that  there  was  not  evidence  that  HHS  had  considered  the 
objections  raised  when  the  waiver  application  was  pending. 

•  New  Jersey  was  granted  authority  to  test,  on  a  statewide  basis,  a  "child  exclusion" 

rule  under  which  no  additional  assistance  is  provided  to  an  AFDC  family  if  the 
parent  has  an  additional  child  while  receiving  AFDC. 

Not  all  of  the  waivers  granted  in  1992  were  controversial,  and  some  have  resulted  in 
innovative  demonstration  projects.   However,  what  truly  distinguished  1992  was  that  the 
federal  government  explicitly  took  the  position  that  it  would  approve  state  waivers 
regardless  of  their  content,  so  long  as  they  were  cost-neutral  to  the  federal  government 
and  had  an  approved  evaluation. 

While  there  have  been  some  modest  modifications  in  the  process  over  the  last  two  years, 
the  substance  of  waiver  policy  today  substantially  resembles  the  policy  formulated  in 
1992.   Shortly  after  President  Clinton  took  office,  he  made  a  speech  before  the  National 
Governors'  Association  generally  expressing  his  support  for  the  waiver  process,  and 
explaining  that  his  Administration  would  be  willing  to  grant  waivers,  including  waivers 
the  Administration  did  not  agree  with,  so  long  as  they  were  honestly  evaluated,  and  so 
long  as  waivers  would  not  be  granted  for  an  approach  which  had  been  shown  not  to 
work.   Since  that  early  speech,  the  Clinton  Administration  has  granted  waivers  for  at 
least  seventeen  different  state  waiver  projects. 

While  waivers  are  being  liberally  granted,  it  is  no  longer  clear  what  -  if  any  -  additional 
criteria  govern  the  process  beyond  federal  cost-neutrality  and  approved  evaluation. 
Administration  officials  have  indicated  that  they  will  not  grant  a  waiver  for  a  provision 
which  they  believe  to  be  unconstitutional,  and  thus  have  stopped  granting  waivers  for 
provisions  to  pay  lower  benefits  to  new  state  residents.   On  September  27,  a  Federal 
Register  statement  regarding  Section  1115  policies  and  procedures  was  issued,  stating 
that  the  Department  "may  disapprove  or  limit  proposals  on  policy  grounds  or  because 
the  proposal  creates  potential  constitutional  problems  or  violations  of  civil  rights  laws  or 
equal  protection  requirements."   However,  there  is  no  guidance  as  to  the  "policy  grounds" 
under  which  any  waiver  application  would  be  disapproved.   It  is  true  that  Administration 
officials  now  often  ask  questions  about  and  negotiate  about  the  specifics  of  a  proposed 
state  design.    However,  there  has  been  no  explanation  of  what  criteria  govern  the 
process;  of  when  a  particular  approach  will  or  will  not  be  approved;  or  of  whether  action 
in  one  case  reflects  a  precedent  that  has  any  significance  for  any  other  case.   The  result 
has  been  a  general  impression  that  the  process  is  still  characterized  by  an  "anything  goes" 
approach.   This  general  impression  may  or  may  not  be  right. 
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Apart  from  substantive  criteria,  it  is  also  unclear  whether  there  are  any  criteria  governing 
issues  of  scale  and  scope.   Some  waiver  proposals  involve  one  or  two  counties,  and  very 
limited  numbers  of  people.   Other  waiver  proposals  involve  statewide  changes  in  the 
rules  of  the  AFDC  system,  affecting  the  entire  state's  population  (other  than  those  in  a 
control  group).   The  primary  factor  determining  whether  a  statewide  waiver  is  granted 
appears  to  be"  whether  the  state  wants  one. 

There  is  no  indication  that  waiver  requests  are  being  reviewed  with  an  eye  to  whether 
the  state's  proposal  involves  a  provision  that  needs  to  be  tested.   In  some  cases,  the 
same,  or  a  substantially  similar  provision,  is  being  authorized  repeatedly  whenever  states 
request  it.   For  example,  a  number  of  states  have  filed  applications  for  family  cap/child 
exclusion  waivers.   To  date,  every  state  family  cap  application  that  has  been  acted  on  has 
been  approved. 

In  the  approved  waivers  to  date,  many  state  applications  have  involved  efforts  to  address 
some  of  the  most  commonly-identified  problems  in  the  welfare  system.   For  example, 
some  common  state  waiver  provisions  involve  increasing  program  asset  limits,  improving 
treatment  of  earned  income,  and  removing  eligibility  restrictions  for  two-parent  families. 

At  the  same  time,  HHS  has  also  been  willing  to  grant  waivers  for  state  efforts  that 
seriously  curtail  or  eliminate  rights  or  protections  under  federal  law.   As  noted,  HHS  has 
been  willing  to  grant  a  family  cap/child  exclusion  waiver  to  any  state  that  asks  for  it. 
Several  states  have  been  granted  waivers  for  programs  in  which  the  penalty  for  violating 
program  rules  is  complete  elimination  of  assistance  to  a  family  for  a  period  of  time. 
And,  in  the  most  extreme  example,  in  November  1993,  Wisconsin  received  waiver 
approval  for  the  Work  Not  Welfare  pilot  project.   Under  this  pilot  project,  affected 
recipients  in  two  demonstration  counties  will  be  subject  to  a  twenty-four  month  time 
limit;  after  that  time,  no  cash  aid  will  be  provided  for  a  three  year  period  to  affected 
families.2 

The  granting  of  the  Wisconsin  waiver  was  an  unprecedented  step  in  federal  welfare 
policy,  because  it  involved  the  complete  termination  of  assistance  to  needy  famines  who 
have  broken  no  program  rule.   AFDC  policy  often  seeks  to  influence  behavior,  e.g.,  in 
requiring  participation  in  work-related  activities  or  cooperation  with  child  support 
enforcement.   In  a  number  of  areas,  federal  law  permits  or  requires  the  imposition  of 
penalties  for  violation  of  program  rules.   However,  federal  law  reflects  two  critical 
principles:  assistance  is  only  reduced  when  an  individual  violates  a  program  rule  without 
good  cause;  and,  when  assistance  is  reduced,  the  entire  family's  grant  is  not  eliminated; 
rather,  the  childrens'  share  of  an  AFDC  grant  is  not  reduced  based  on  a  parent's 
violation  of  program  rules.  The  Wisconsin  approach  violates  both  these  fundamental 


2  There  are  limited  extensions,  including  one  for  persons  who  have  made  all  appropriate  efforts  to 
tind  work  and  are  unable  to  find  employment  because  local  labor  market  conditions  preclude  a  reasonable 
job  opportunity.   It  remains  unclear  how  this  provision  will  be  applied  in  practice. 
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principles. 

Since  the  Wisconsin  waiver,  no  other  state  has  been  granted  a  waiver  to  impose  a  time- 
limit  without  making  a  subsidized  job  available  to  those  who  reach  the  time-limit.    It  is 
unclear  whether  Wisconsin's  waiver  was  an  aberration  based  on  unique  circumstances,  or 
whether  the  Wisconsin  example  is  evidence  of  a  willingness  to  grant  similar  waivers  to 
other  states.    Several  states  now  have  waiver  proposals  pending  for  time-limits  without 
subsequent  subsidized  employment.   It  is  not  known  whether  these  waivers  will  be 
granted,  or  how  the  decision  will  be  made. 

Why  Not  Approve  Everything? 

The  cun-ent  state  of  the  waiver  process  is  sometimes  justified  as  a  means  by  which  the 
federal  government  has  opened  the  door  for  state  creativity  and  flexibility,  and  has 
advanced  the  cause  of  welfare  reform.    However,  there  is  reason  to  believe  that  a  process 
that  operates  with  no  real  criteria  except  federal  cost-neutrality  will  be  seriously  deficient 
as  the  vehicle  for  advancing  welfare  reform.   There  are  three  principal  reasons:  the  loss 
of  basic  protections  in  the  federal  system;  the  short  and  long-run  constraints  resulting 
from  federal  cost-neutrality;  and  the  undercutting  of  federal  legislative  policy  directions. 

First,  a  structure  in  which  virtually  any  state  proposal  is  approved  means  that  the  federal 
government  ceases  to  play  a  role  in  providing  basic  protections  to  poor  families.  The 
AFDC  system  has  always  allowed  a  great  deal  of  state  discretion,  but  with  a  core  set  of 
federal  protections.   Those  protections  no  longer  operate  when  a  state  can  receive  waiver 
approval  of  virtually  any  idea.   For  example,  the  approval  of  Wisconsin's  Work  Not 
Welfare  was  unprecedented  in  providing  for  a  cut-off  of  aid  to  a  family  where  a  parent 
has  broken  no  program  rule  and  simply  cannot  find  a  job.   Wisconsin's  waiver  involved 
two  small  counties.   However,  there  are  now  proposals  pending  before  HHS  for 
statewide  implementation  of  a  total  aid  cut-off  to  affected  families.   Further,  HHS 
appears  to  now  be  quite  willing  to  grant  waivers  to  states  to  impose  total  family 
disqualifications  when  a  parent  is  found  to  have  violated  program  rules.   Such  penalties 
are  far  more  severe  than  those  authorized  by  federal  law. 

I  believe  it  is  wrong  for  the  federal  government  to  abrogate  any  duty  to  protect  poor 
families  against  the  most  extreme  state  proposals.   In  urging  the  need  for  federal 
protections,  I  am  not  suggesting  that  the  federal  government  always  knows  better  than 
the  states.   Rather,  a  federal  system  has  historically  provided  for  an  additional  layer  of 
checks  and  balances,  so  that  if  a  state  legislature  or  executive  comes  forward  with  an  idea 
that  runs  a  serious  risk  of  harming  poor  families,  there  is  still  some  level  of  protection. 
Debates  about  welfare  often  involve  heated  emotion  and  harsh  stereotypes  and 
prejudices,  and  it  is  not  in  the  interest  of  poor  children  to  have  a  system  with  no  federal 
protection. 

Second,  the  requirement  of  federal  cost-neutrality  results  in  a  system  which  may 
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penalize  the  most  creative  and  constructive  efforts,  while  encouraging  reductions  in 
assistance.  The  requirement  of  cost-neutrality  essentially  means  that  if  a  waiver  results 
in  increased  costs,  the  state  must  bear  those  costs  without  any  federal  participation.  This 
has  the  effect,  of  deterring  any  effort  -  however  promising  -  that  runs  the  risk  of  costing 
additional  resources,  whether  in  the  short  or  long  run. 

In  some  instances,  a  state  may  believe  an  approach  is  likely  to  save  money  in  the  long 
run,  yet  fear  that  it  cannot  afford  the  risk  of  being  wrong.   In  other  instances,  a  reform 
may  be  needed  that  is  plainly  not  ccst-neutral  -  indeed,  many  of  the  pending  welfare 
reform  bills  in  Congress  would  place  substantial  additional  resources  into  the  AFDC 
system.   Efforts  to  expand  education  and  training,  child  care,  health  care,  or  work  slots 
for  AFDC  families  are  all  likely  to  cost  more,  at  least  in  the  short  run.   Yet  under 
current  rules,  the  only  waivers  which  are  unequivocally  safe  are  those  that  involve  the 
imposition  of  benefit  cuts. 

At  one  level,  federal  cost-neutrality  constrains  the  types  of  proposals  that  are  submitted. 
Often,  a  state  waiver  request  will  not  reflect  the  system  changes  a  state  might  truly 
believe  are  needed;  instead,  the  proposal  simply  reflects  those  that  can  be  made  without 
risking  any  additional  costs. 

Over  time,  the  federal  cost-neutrality  rules  may  have  other  troubling  consequences. 
Some  of  the  approved  waiver  projects  seem  quite  unlikely  to  achieve  cost-neutrality  over 
time.   As  these  projects  begin  to  accumulate  costs,  one  of  two  things  will  likely  happen. 
In  some  states,  there  may  be  a  political/fiscal  crisis,  in  which  the  waiver  project  is  viewed 
as  a  failure  because  it  was  unable  to  achieve  cost-neutrality.   Or,  if  enough  states 
accumulate  federal  debts,  there  will  be  an  effort  by  a  set  of  states  to  seek  relief  from 
HHS  or  Congress.   Neither  of  these  seem  like  attractive  scenarios. 

The  cost-neutrality  rules  also  have  the  effect  of  rewarding  those  states  that  choose  to  cut 
basic  AFDC  benefits.   In  calculating  cost-neutrality,  a  state  is  allowed  credit  for  the 
savings  that  result  from  a  benefit  reduction.   As  a  result,  the  safest  way  to  assure  cost- 
neutrality  is  to  reduce  AFDC  benefits.   Only  a  few  states  have  taken  this  approach,  but  it 
is  disturbing  to  see  a  process  that  effectively  encourages  them  to  do  so. 

I  am  not  suggesting  that  all  waivers  should  be  freely  approved  without  regard  to  whether 
they  result  in  additional  costs.   Rather,  as  I'll  discuss  shortly,  I  believe  that  a  limited 
amount  of  money  ought  to  be  available  to  allow  for  full  federal  participation  in  selected 
federal  waivers  that  could  advance  the  knowledge-base  for  welfare  reform.    However,  we 
need  to  recognize  that  a  policy  that  freely  grants  waivers  subject  to  cost-neutrality  has 
disturbing  short  and  long-run  consequences. 

Third,  the  extensive  granting  of  waivers  can  have  the  effect  of  unraveling  important 
federal  policy.   For  example,  there  is  reason  to  believe  that  the  extensive  granting  of 
waivers  may  have  undercut  implementation  of  the  Family  Support  Act,  Congress'  last 
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welfare  reform  effort.   Under  the  Family  Support  Act,  each  state  was  required  to  put  in 
place  a  Job  Opportunities  and  Basic  Skills  Training  Program  (JOBS)  to  provide 
education,  training,  and  work-related  services  for  AFDC  families.   Congress  allowed 
substantial  planning  and  implementation  time;  states  were  not  required  to  begin 
implementing  JOBS  until  October  1990,  and  were  not  required  to  reach  statewide 
implementation  until  October  1992.   Yet  by  October  1992,  the  waiver  process  had 
captured  public  attention,  and  the  media  began  identifying  the  "welfare  reform"  states  as 
those  who  had  filed  waiver  applications  or  begun  operating  waiver  programs.   This 
process  continued  in  1993  and  1994,  to  the  point  where  "welfare  reform"  is  now  typically 
thought  of  in  terms  of  a  state's  waiver  programs  rather  than  the  extent  or  quality  of  the 
state's  implementation  of  the  Family  Support  Act.   Indeed,  a  state  that  can  "only"  point 
to  its  accomplishments  in  implementing  the  Family  Support  Act  tends  to  be  quite 
vulnerable  to  the  charge  that  it  isn't  doing  welfare  reform.   In  contrast,  a  state  which  has 
done  little  to  implement  the  Family  Support  Act  can  jump  to  the  forefront  of  the 
"welfare  reform"  states  simply  by  filing  a  controversial  waiver  application.    Hence,  the 
waiver  process  had  the  effect  of  substantially  undercutting  state  interest  in  implementing 
the  federal  welfare  reform  legislation  enacted  by  Congress. 

Finally,  just  as  the  waiver  process  hurt  implementation  of  the  Family  Support  Act,  it  may 
also  have  a  destructive  effect  on  the  process  of  enacting  the  next  welfare  reform 
legislation.   As  the  process  goes  forward  in  1995,  it  already  seems  evident  that  a 
principal  concern  for  some  states  will  be  how  the  new  legislation  will  affect  the  waiver 
process  -  i.e.,  will  they  be  required  to  discontinue  or  alter  existing  waivers  to  meet  new 
federal  requirements,  will  they  still  be  equally  free  to  receive  federal  waivers  of  federal 
requirements  they  don't  wish  to  follow.   In  effect,  this  will  mean  that  a  group  of  states 
may  be  actively  involved  in  seeking  the  enactment  of  legislation  while  simultaneously 
seeking  assurance  that  the  law  will  not  apply  to  them.   This  cannot  be  a  good  way  to 
enact  legislation  setting  federal  welfare  policy. 

But  Won't  We  Learn  Important  Things? 

The  other  principal  justification  for  the  waiver  process  in  its  current  form  is  that  it  is 
fostering  a  proliferation  of  creative  state  approaches,  and  a  body  of  information  that  can 
guide  future  welfare  reform  efforts.   Surely,  a  waiver  process  could  be  designed  that  met 
this  standard.   However,  the  current  approach  is  deficient  as  a  means  of  generating 
information,  for  the  following  reasons: 

First,  federal  cost-neutrality  systematically  restricts  what  is  tested.   Some  of  the  things 
that  need  to  be  tested  may  or  may  not  ultimately  be  cost-neutral,  but  there  should  be  a 
federal  interest  in  testing  them.   For  example,  it  would  surely  advance  the  debate  if  one 
or  more  states  were  able  to  implement  a  full-scale  test  of  a  child  support  assurance 
structure,  in  which  government  would  assure  a  minimum  monthly  child  support  payment 
to  those  who  had  cooperated  in  establishing  child  support.  To  operate  such  a  structure, 
it  would  be  necessary  to  make  child  support  assurance  available  to  families  not  in  the 
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welfare  system.   Yet  no  state  has  come  forward  with  such  a  proposal  in  the  waiver 
process,  because  the  state  cannot  risk  the  costs.   Similarly,  it  would  surely  be  of  interest 
to  learn  whether  a  significant  expansion  of  working  poor  child  care  might  reduce  the 
need  for  AFDC,  but  any  state  considering  such  an  approach  would  likely  be  discouraged 
by  the  risks  of  cost-neutrality.   In  short,  the  current  process  has  not  created  an 
environment  in  which  states  are  testing  the  major  approaches  that  need  to  be  studied. 
Rather,  states  are  •  at  best  -  testing  the  universe  of  approaches  that  can  be  implemented 
without  risking  fiscal  loss. 

Second,  the  willingness  to  approve  any  state  proposal  often  results  in  granting  a  state 
multiple  waivers  for  a  number  of  different  rules  changes  all  at  the  same  time.   The 
simultaneous  implementation  of  multiple  rules  changes  may  make  it  difficult  or 
impossible  to  ever  identify  the  impact  of  a  particular  component.   For  example,  suppose 
a  state  is  simultaneously  altering  AFDC  earnings  rules,  asset  rules,  JOBS  exemptions, 
JOBS  services,  budgeting  rules,  and  transitional  benefits  rules.   Suppose  that  some 
program  impact  is  identified.   It  may  be  impossible  to  reliably  determine  the  impacts 
associated  with  any  individual  components  of  the  overall  treatment.   Accordingly,  the 
implications  for  any  other  state  will  be  limited,  and  possibly  negligible. 

Third,  the  fact  that  the  waiver  process  relies  on  whatever  states  happen  to  submit  means 
that  even  when  there  is  a  shared  interest  in  a  topic,  the  variations  between  states  are  not 
systematically  used  to  advance  the  overall  knowledge  base.   Consider  the  issue  of  AFDC 
earnings  rules.   Before  1981,  federal  law  provided  for  an  ongoing  "disregard  "  of  $30  and 
1/3  of  a  family's  earned  income.   Since  1981,  federal  rules  have  provided  that  the  1/3 
disregard  expires  after  four  months.  Some  states  are  interested  in  returning  to  the  pre- 
1981  rules.   One  useful  set  of  waivers  might  involve  testing  the  effect  of  doing  so  in  a  set 
of  sites.   Alternatively,  it  might  be  useful  to  systematically  vary  the  treatment,  providing 
for  a  1/3  disregard  in  one  set  of  sites,  a  1/2  disregard  in  another  set  of  sites,  etc. 
However,  instead  of  structuring  an  effort  to  learn  the  effect  of  variations  of  earnings 
rules,  HHS  has  simply  approved  whatever  states  propose:  as  a  result,  one  state  is  using 
$120  and  1/3;  another  is  using  $100  and  45%;  another  is  using  $200  and  20%;  etc.   And 
since  these  variations  are  typically  occurring  in  the  context  of  multi-issue  waivers,  it 
seems  quite  possible  that  five  years  from  now,  there  will  be  no  better  understanding  of 
the  impacts  of  variations  in  the  earnings  rules. 

Fourth,  the  lack  of  any  systematic  approach  has  meant  that  HHS  approves  whatever  is 
proposed,  whether  it  needs  testing  or  not.   By  treating  every  state  proposal  as  equally 
worthy  of  research,  and  equally  in  need  of  evaluation,  the  effect  is  to  commit  evaluation 
dollars  where  they  do  not  need  to  be,  while  leaving  key  questions  untested. 

In  short,  there  is  no  identifiable  federal  research  agenda  emerging  through  the  waiver 
process.   Perhaps  the  most  striking  example  is  in  the  area  of  time-limits  itself.   In  the 
Work  and  Responsibility  Act.  the  Administration  has  proposed  a  dramatic  set  of  changes 
for  the  AFDC  system.   One  of  the  principal  criticisms  of  the  bill  is  that  it  is  unwise  to 

-8- 


47 


seek  national  implementation  of  an  idea  that  has  never  been  tested  anywhere.    Why  has 
the  basic  structure  never  been  tested?    One  reason  is  that  it  is  not  cost-neutral,  and  so 
no  state  is  likely  to  propose  such  a  structure  in  the  waiver  process.    Another  reason  is 
that  there  has  been  no  affirmative  federal  research  agenda  seeking  to  use  the  waiver 
process  to  advance  federal  policy. 

What  might  a  more  systematic  approach  look  like?   One  example  can  be  seen  in  Rep. 
Matsui's  Family  Self-Sufficiency  Act,  H.R.  4767.    Under  that  legislation,  Congress  would 
authorize  annual  sums  of  money  to  allow  for  the  approval  of  waivers  that  are  not 
federally  cost-neutral.   These  waivers  could  either  involve  a  higher  federal  match,  or 
assurance  of  federal  participation  in  additional  costs.   For  these  non-cost-neutral  waivers, 
there  would  be  an  annual  application  cycle.    HHS  would  annually  publish  a  statement  of 
areas  of  particular  federal  interest,  though  states  would  be  free  to  submit  applications  in 
an  areas  of  their  choosing.   HHS  would  choose  among  competing  applications,  relying  on 
guidance  from  an  advisory  committee,  and  using  the  application  approval  process  as  a 
means  to  explicitly  advance  a  federal  research  agenda. 

The  virtue  of  this  type  of  approach  is  that  it  explicitly  recognizes  that  there  are  not 
infinite  resources  for  research  and  experimentation;  that  there  is  a  need  to  identify 
critical  questions  whose  answers  could  help  inform  the  welfare  reform  debate;  that  those 
questions  will  not  likely  get  answered  simply  by  approving  every  application  that  comes 
in;  and  that  federal  resources  ought  to  be  expended  in  a  way  that  best  advances  the 
development  of  knowledge  about  alternative  policy  choices. 

The  Waiver  Approval  Process  and  Public  Involvement 

Whatever  substantive  criteria  govern  the  waiver  process,  a  separate  concern  relates  to  the 
role  for  concerned  members  of  the  public,  citizens  of  a  state,  and  even  legislators  in  a 
state.  In  this  area,  the  current  process  has  been  seriously  deficient,  and  recently 
announced  changes  do  not  adequately  address  the  problem. 

Until  earlier  this  week,  there  was  no  established  mechanism  for  informing  interested 
members  of  the  public  when  a  waiver  application  was  pending  at  HHS.   A  state 
submitting  an  application  has  had  no  duty  to  inform  citizens  or  legislators  that  it  has 
done  so.   HHS  published  no  formal  notice  of  the  pendency  of  an  application.  There  was 
no  clear  time  frame  in  which  comments  and  objections  would  be  received.   It  has  been 
entirely  possible  that  an  application  to  make  profound  changes  in  a  state's  AFDC 
Program  could  be  submitted,  reviewed,  and  approved  before  concerned  persons  in  a  state 
ever  found  out  about  it. 

Since  1993,  HHS  has  been  willing  to  provide  courtesy  copies  of  pending  waiver 
applications  to  a  set  of  concerned  national  advocacy  groups  that  have  requested  copies  of 
pending  waivers.   Typically,  when  we  receive  a  copy  of  a  pending  waiver,  we  will  contact 
state  advocates  to  let  them  know  about  the  waiver's  pendency,  and  offer  to  send  them  a 
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copy.   This  is  an  ad  hoc  process  which  largely  depends  on  who  we  happen  to  know  in  the 
state;  it  is  certainly  not  an  adequate  substitute  for  a  regularized  process  of  informing  the 
public. 

In  the  Federal  Register  of  September  27,  HHS  announced  a  set  of  procedures  intended 
to  allow  for  greater  public  involvement.  The  new  procedures  represent  a  positive  -  but 
very  limited  -  step  forward.  Under  the  new  procedures,  states  will  be  required  to  make 
use  of  some  process  for  receiving  public  input  before  submitting  a  proposal  to  HHS. 
HHS  will  publish  in  the  Federal  Register  a  monthly  notice  of  new  and  pending  Section 
1115  proposals.  HHS  will  not  act  to  approve  or  disapprove  a  proposal  for  at  least  30 
days  after  receipt  in  order  to  receive  and  consider  comments. 

While  the  new  procedures  are  better  than  none  at  all,  they  are  not  sufficient.   It  appears 
that  a  state  could  satisfy  its  duty  to  provide  for  public  comment  by  holding  a  single 
public  hearing  or  by  the  fact  that  the  state  had  a  commission  which  held  public  meetings. 
Since  the  Federal  Register  notice  will  run  once  a  month,  it  is  entirely  possible  that  an 
individual  might  first  hear  about  a  state's  application  when  only  a  few  days  are  left  in  the 
30-day  comment  period.   The  period  could  easily  elapse  long  before  the  concerned 
individual  was  able  to  attain  a  copy  of  the  waiver  application.   In  short,  there  is  now 
something  called  a  public  notice  process,  but  there  is  still  no  adequate  means  to  address 
the  fact  that  a  state's  AFDC  program  could  be  transformed  before  citizens  of  the  state 
ever  become  aware  of  it. 

It  would  not  be  difficult  to  develop  a  system  which  ensured  that  the  public  was  informed 
of  pending  waivers  and  had  a  reasonable  period  of  time  to  comment  on  pending 
applications.   For  example,  HHS  could  run  a  monthly  notice  of  new  and  pending  waiver 
applications  in  the  Federal  Register,  along  with  a  statement  that  comments  will  be 
considered  if  filed  within  30  or  60  days  from  the  date  that  the  pending  waiver  was  first 
announced.  This  approach  would  add  no  more  than  a  month  or  two  to  the  process,  yet 
it  would  ensure  that  individuals  had  an  adequate  period  of  time  to  discover,  attain  a  copy 
of,  and  react  to  a  pending  waiver. 

However,  even  if  HHS  receives  and  considers  public  comments,  a  problem  remains  if 
there  are  no  enunciated  criteria  to  indicate  whether  a  waiver  should  be  approved. 
Overall,  I  believe  that  HHS  has  been  more  willing  to  listen  to  comments  and  objections 
in  1993  and  1994  than  had  been  the  case  in  1992.   Even  before  the  ruling  by  the  Ninth 
Circuit  Court  of  Appeals  in  Beno  v.  Shalala  -  confirming  that  HHS  has  a  duty  to 
consider  comments  under  the  Administrative  Procedures  Act  -  HHS  officials  demon- 
strated a  willingness  to  receive  and  discuss  comments,  and  to  meet  with  concerned 
individuals.   However,  the  willingness  to  listen  is  of  relatively  limited  utility  it  in  the  end, 
all  or  virtually  all  waivers  will  be  approved,  or  if  there  are  no  criteria  by  which  one  can 
shape  one's  comments.   While  the  willingness  to  receive  objections  may  be  a  modest 
positive  step,  it  will  only  be  meaningful  if  there  is  some  standard  under  which  a  proposed 
waiver  is  to  be  judged. 
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A  Possible  Model  for  Reform 


As  this  testimony  emphasizes,  there  are  a  number  of  respects  in  which  the  waiver  process 
needs  to  change.   I  previously  made  reference  to  some  of  the  features  of  the  Family  Self- 
Sufficiency  Act  of  1994,   H.R.  4767.   In  addition  to  creating  a  funding  structure  for  non- 
cost-neutral  waivers,  H.R.  4767  would  also  make  some  other  needed  changes  in  the 
process: 

HHS  would  be  required  to  submit  an  annual  report  to  Congress  describing 
currently  authorized  waivers  and  evaluation  findings  that  became  available  during 
the  prior  fiscal  year. 

•  HHS  would  be  required  to  publish  notice  of  proposed  waivers  in  the  Federal 

Register,  and  allow  at  least  a  30  day  comment  period  on  proposed  waivers. 

No  state  would  be  granted  a  waiver  of  the  AFDC  maintenance  of  effort 
provisions,  and  savings  from  AFDC  grant  cuts  could  not  be  used  as  a  means  of 
establishing  waiver  cost-neutraiity. 

State  waiver  provisions  could  not  result  in  reducing  benefits  to  a  family  except  in 
instances  where  an  individual  had  violated  program  rules  without  good  cause. 

These  provisions  are  an  effort  to  address  problems  presented  by  cost-neutrality  and  by 
the  lack  of  a  coherent  national  research  agenda.   At  the  same  time,  they  seek  to  prevent 
the  most  egregious  abuses,  while  still  allowing  for  substantial  state  flexibility.  There  are 
other  possible  approaches,  and  we  would  welcome  the  opportunity  to  examine  other 
ideas  for  reforming  the  process.  The  key  point  that  should  emerge  from  today,  however, 
is  that  the  current  process  is  severely  flawed,  and  as  a  result  is  having  serious  adverse 
impacts  on  both  AFDC  families  and  the  AFDC  system  as  a  whole. 

Conclusion 

Again,  I  thank  the  subcommittee  for  bringing  attention  to  the  problems  in  the  current 
waiver  process.   I  hope  that  the  subcommittee's  focus  can  bring  about  a  set  of  changes  so 
that  the  process  can  become  a  truly  valuable  means  of  helping  advance  research  relating 
to  welfare  reform,  and  that  the  waiver  process  can  cease  from  being  the  mechanism  by 
which  some  states  seek  to  circumvent  the  basic  requirements  of  federal  law  intended  to 
protect  poor  children  and  their  families 
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The  Need  To  Rationalize  HHS  Decisionmaking  Under  §1115 

March  23,  1993 

The  Problem 

It  is  fundamental  to  the  just  exercise  of  governmental  power  that  it  be  exercised  in  a 
lawful  and  uniform  manner  based  on  objective  decisions  mat  fairly  balance  any  com- 
peting interests  involved.  Application  of  these  principles  to  the  Secretary's  exercise  of 
the  authority  given  to  her  under  §  HIS  of  the  Social  Security  Act,  42  U.S.C.  §  1315, 
mandates  establishment  of  standards  to  rationalize  the  decisionmaking  process  and  of  a 
clearly  defined  review  process.  Current  agency  policies  do  neither.  Establishing  stan- 
dards and  defining  the  review  process  will  limit  the  agency's  ability  to  play  fast  and 
loose  with  its  1115  authority.  Such  limitations  are  what  the  rule  of  law  is  about. 

Section  1115  (a),  first  adopted  in  1962,  allows  the  Secretary  to  waive  a  state's  compli- 
ance with  specific  provisions  of  the  Act  where  waiver  of  those  provisions  is  "necessary" 
to  allow  a  state  to  carry  out  a  demonstration  project  "which,  in  the  judgment  of  the 
Secretary,  is  likely  to  assist  in  promoting  the  objectives  of"  the  relevant  program.  The 
statute  vests  broad  discretion  in  the  Secretary,  but  does  not  authorize  carte  blanche 
approval  of  any  and  every  state  proposal.  Rather,  it  imposes  an  obligation  on  the 
Secretary  to  make  a  careful,  thoughtful,  and  reasoned  determination  about  the 
appropriateness  of  waiving  federal  requirements  in  light  of  the  program's  objectives. 
This  directive  is  reinforced  by  the  legislative  history  of  the  provision  which  explicitly 
indicates  that  Congress  expected  the  Secretary  to  "selectively  approv[e]"  projects.  Sen. 
Rep.  No.  1589,  87th  Cong.,  2d  Sess.  (1962),  1962  U.S.  Code  Cong,  and  Admin.  News 
1943,  at  1962.  The  Secretary  must  weigh  heavily  the  importance  of  federal  entitlements 
for  program  beneficiaries  in  determining  whether,  if  at  all,  requested  waivers  that 
reduce  entitlements  are  likely  to  promote  the  program's  objectives. 

The  problems  caused  by  the  failure  to  establish  such  guidelines  were  graphically  illus- 
trated by  the  agency's  approval  during  1992  of  a  number  of  AFDC  projects  designed  to 
regulate  recipients'  behavior  in  areas  such  as  childbirth,  school  attendance,  immuniza- 
tion, and  interstate  migration  with  little  or  no  consideration  of  the  fact  that  they  posed  a 
substantial  risk  of  damage  to  poor  children  and  their  caretakers.  HHS's  only  "standard" 
seemed  to  be  "anything  goes  as  long  as  it  does  not  cost  the  federal  government  money". 
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In  addition  to  ignoring  its  duty  to  evaluate  the  merits  of  the  projects  in  light  of  their 
potential  for  harm,  HHS  turned  a  blind  eye  to  numerous  other  defects  in  the  proposals. 
For  example:  the  explanations  of  the  proposed  project  activities  were  often  unclear 
and/or  incomplete;  proposals  were  submitted  and  approved  despite  their  inconsistency 
with  governing  state  law  and  before  adequate  evaluations  were  assured. 

Rationale  For  Standards  And  A  Defined  Review  Process 

1.  A  statement  of  standards  is  needed  to  provide  notice  to  states,  poor  families,  and  the 
general  public  of  how  the  Secretary's  discretion  under  §1115  will  be  exercised,  infor- 
mation that  all  three  are  entitled  to. 

2.  The  significance  of  §  1115  authority  and  its  effect  on  program  beneficiaries  require 
articulated  standards  to  provide  some  uniformity  in  the  decision  making  process  and 
thereby  minimize  the  potential  for  arbitrary  and  capricious  exercises  of  discretion. 

3.  A  defined  process  and  standards  would  promote  a  more  rational,  thorough  consider- 
ation of  the  issues  raised  by  §  1115  applications  by  giving  guidance  to  the  agency  staff 
responsible  for  analyzing  the  proposal  and  preparing  recommendations  for  the  Secre- 
tary. 

Recommended  Policies 

The  1 1115  review  process 

1.  There  should  be  public  notice  of  applications  and  the  opportunity  to  comment  there- 
on. It  is  as  inappropriate  to  use  a  closed  process  to  consider  §  1115  proposals  that 
could  directly  and  seriously  impact  on  people's  lives  as  it  would  be  to  legislate  in  se- 
cret. 

HHS  should  require  states  to  give  public  notice  in  the  state,  make  the  project  material 
available  for  review,  solicit  comments  and  consider  them  in  formulating  their  applica- 
tion, and  advise  HHS  as  to  the  tenor  of  such  comments(or  in  the  alternative  solicit  such 
comments  after  submitting  application  to  HHS  and  submit  such  comments  to  HHS). 

HHS  should  publish  notice  in  the  Federal  Register  of  receipt  of  an  §  1 1 15  application  or 
any  major  and  significant  changes  in  a  previously  submitted  application  with  a  general 
summary  of  the  project  and  information  on  the  availability  of  documents  for  review,  and 
should  solicit  public  comment. 
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2.  There  should  be  a  dearly  defined  application,  review,  and  approval  process.  To 
avoid  undue  burden,  the  process  could  distinguish  between  procedures  applicable  to 
projects  that  are  limited  to  demonstration  of  procedural  and/or  substantive  requirements 
that  are  fully  authorized  by  federal  law,  and  those  that  seek  approval  of  steps  not  per- 
mitted under  federal  law. 

At  a  minimum,  this  process  should  include: 

•  clear  delineation  of  the  departmental  offices  involved  in  review  of  the 
application  and  of  the  authority  of  each  office; 

•  establishment  of  time  frames  for  agency  action  that  assure  time  for  rea- 
soned consideration  and  an  adequate  opportunity  for  public  participation  in 
the  process,  and  publication  of  such  time  frames; 

•  definition  of  procedures  to  establish  an  agency  record  for  the  decision 
making  process  that  assures  that  all  relevant  documents  and  information 
are  fully  and  readily  available  to  the  decisionmaker(s); 

•  clear  delineation  of  the  information  that  must  be  included  in  a  project 
application  in  order  to  receive  consideration  by  HHS,  including  a  require- 
ment that  the  application  demonstrate  compliance  with  all  of  the  require- 
ments that  must  be  met  for  approval; 

•  commitment  to  an  open  review  process  in  which  all  interagency  contacts 
and  communications  are  part  of  the  public  record; 

•  depoliticization  of  the  review  process  —  placement  of  full  and  final  respon- 
sibility for  project  review  and  approval  within  HHS  as  required  by  law, 
with  provision  for  coordination  with  other  federal  agencies  where  pro- 
grams within  their  jurisdiction  are  implicated  by  project  applications,  and 
abandonment  of  politically  motivated  reviews  and  intervention  by  White 
House  "advisory"  groups; 

•  a  requirement  that  the  decisionmaker(s)  1)  make  and  record  findings  as  to 
how  the  application  meets  the  substantive  criteria  set  out  in  the  statute  and 
regulations;  and  2)  discuss  public  comments,  including  the  agency's  re- 
sponses to  such  comments; 

•  publication  of  notices  of  decisions  that  include  the  reasons  given  for  disap- 
proval or  the  terms  of  any  approval; 

•  provision  for  monitoring  project  results  through  a  system  of  required 
timely  evaluative  reports  and  receipt  of  public  comments  about  the  project 
operations,  and  for  taking  action  to  modify  or  revoke  the  project  approval 
where  indicated  by  the  results  of  such  monitoring; 
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•        provision  for  taking  action  to  modify  or  revoke  project  approval  where  the 
project  is  not  operated  in  compliance  with  the  terms  of  the  approval. 

Criteria  for  assessing  1115  applications 

1.  All  project  applications  that  are  other  than  demonstrations  of  permissible  activities 
should  be  reviewed  in  accordance  with  the  department's  rules  governing  protection  of 
human  subjects  in  research  and  experimentation,  45  C.F.R.  Part  46,  to  assure  that  there 
is  an  independent  assessment  by  a  qualified  professional  body  of  whether  the  project 
would  subject  human  subjects  to  a  possibility  of  more  than  minimal  risk  and  whether  it 
should  nonetheless  be  permitted  to  proceed  because  the  potential  benefits  of  the  project 
outweigh  such  risk  and  adequate  procedures  have  been  put  in  place  to  safeguard  the 
rights  and  welfare  of  the  participants  to  the  maximum  extent  possible. 

2.  All  project  proposals  should  be  reviewed  for  an  assessment  of  whether  they  pose  a 
danger  to  the  physical,  emotional  or  mental  well-being  of  a  participant  within  the  mean- 
ing of  §  211  of  the  Appropriations  Act  and  therefore  require  the  written  informed  con- 
sent of  participants.  The  agency  should  define  what  is  meant  by  "danger". 

3.  HKS  must  recognize  that  §  HIS  is  not  an  authorization  for  states  to  do  whatever 
they  think  best.  Approval  of  a  project  must  be  conditioned  on  the  Secretary 's  "judg- 
ment' that  the  proposed  approach  is  "likely  to  assist  in  promoting  the  objectives  of"  the 
particular  federal  statutory  title  involved  and  there  should  be  clear  delineation  of  the 
questions  and  factors  that  will  be  explored  to  reach  that  judgment.  Although  projects 
are  initiated  by  units  of  state  governments,  HHS  has  primary  responsibility  for  assess- 
ment of  whether  a  proposed  project  is  ethical,  sensible,  practicable,  warranted  in  light 
of  past  experience  and  otherwise  consistent  with  the  purposes  of  the  AFDC  program. 

A  cardinal  principle  should  be  a  return  to  the  original  purposes  of  §  HIS  and  its  only 
reasonable  reading,  that  projects  which  would  involuntarily  subject  participants  to  limi- 
tations on  or  withholding  of  benefits  to  which  they  would  be  entitled  absent  the  project 
can  not  promote  the  objectives  of  a  public  assistance  program.  (This  principle  would 
not  foreclose  experimentation  with  financial  incentives  and  sanctions  since  projects 
could  provide  benefits  not  otherwise  available  and  withhold  those  benefits  if  certain 
conditions  were  not  met.)  Consideration  must  also  be  given  to  whether  there  is  any 
likelihood  of  implementation  on  a  nationwide  basis. 

4.  HHS  should  not  approve  projects  involving  a  policy  area  that  HHS  itself  has 
identified  for  policy  development  until  it  has  formulated  its  overall  position  on  the  issue 
and  specified  the  research  questions  it  wants  addressed.  The  development  of  an  overall 
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policy  and  t  research  approach  can  take  into  account  die  views  of  others  outside  the 
agency,  such  as  states  and  program  beneficiaries.  Project  approval  before  HHS  has 
articulated  its  own  views  would  be  premature  because  HHS  will  not  be  able  to  assess 
whether  die  project  will  test  a  policy  that  HHS  would  consider  for  nationwide 
implementation  or  whether  its  results  would  be  useful  elsewhere.  In  addition,  a  state 
has  no  urgent  need  for  HHS  action  that  would  warrant  approval  before  HHS  has  had  the 
chance  to  develop  its  own  policy. 

5.  The  requirement  that  projects  should  be  'cost-neutral'  should  be  abandoned  because 
it  produces  a  bias  against  projects  that  treat  the  poor  fairly.  By  precluding  a  state  from 
proposing  anything  that  would  increase  costs  by  improving  assistance  or  services  unless 
it  is  willing  to  cut  assistance  or  services  in  some  other  way,  the  requirement  insures  that 
states  will  focus  on  proposals  to  cut  programs.  It  also  insures  that  a  state  can  not  test 
the  use  of  financial  incentives  and  sanctions  without  also  taking  away  existing  benefits. 

6.  Project  proposals  should  not  be  entertained  unless  and  until  — 

•  the  state  certifies  that  the  proposed  activities  are  permissible  under  stale 
law;  and 

•  the  application  contains  a  complete  and  specific  statement  of  the  project 
activities  and  of  which  features  require  waiver  because  of  their  inconsis- 
tency with  federal  requirements,  and  a  specific  identification  of  the  statuto- 
ry provisions  and  /or  regulations  which  would  need  to  be  waived. 

To  consider  projects  while  state  law  barriers  exist  is  a  waste  of  resources  since  the 
necessary  changes  in  state  law  may  never  be  forthcoming.  In  addition,  any  acceptance 
by  HHS  could  improperly  influence  consideration  at  the  state  level  of  the  issue  of  whe- 
ther the  project  should  be  authorized.  Specific  definition  of  the  project  is  needed 
because  there  is  no  way  to  truly  judge  the  impact  of  the  proposal  on  participants  without 
full  delineation  of  its  features  or  to  provide  a  standard  for  measuring  whether  a  project 
is  operating  in  accordance  with  the  terms  on  which  it  was  approved. 

7.  HHS  should  review  all  proposals  for  their  conformity  with  applicable  federal  law, 
including  the  Constitution.  Just  as  it  is  appropriate  for  a  state  to  ascertain  that  a  propos- 
al is  consistent  with  state  law,  so  too  HHS  should  satisfy  itself  that  there  are  no  federal 
law  impediments  to  the  proposal. 

8.  Consideration  of  proposals  for  activities  not  permitted  under  federal  law  should  be 
conditioned  on  submission  of  a  clearly  articulated  hypothesis  to  be  tested  along  with  an 
analysis  of  relevant  data  supporting  and  refuting  such  hypothesis.  Nothing  less  can 
suffice  to  establish  that  there  is  something  more  at  stake  than  a  desire  to  be  freed  of 
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federal  requirements  or  to  provide  a  basis  for  a  judgment  as  to  whether  operation  of  the 
project  is  likely  to  assist  in  promoting  the  objectives  of  the  program. 

9.  Projects  should  not  be  approved  unless  and  until  there  is  an  adequate  evaluation 
scheme  fully  in  place  and  the  adequacy  of  the  plan  should  be  assessed  by  an  independent 
panel  of  qualified  experts.  Allowing  projects  to  begin  before  the  evaluation  scheme  is 
finalized  can  seriously  impede  evaluation  by  requiring  evaluators  to  base  data  collection 
on  a  preexisting  scheme  of  operation  rather  than  providing  for  consideration  of  such 
needs  in  the  project  design.  Independent  assessment  assures  an  adequate  pool  of  experts 
whatever  staffing  limitations  exist  within  the  agency  and  also  provides  an  appropriate 
further  immunization  from  political  pressures. 

10.  If  projects  that  reduce  existing  benefits  or  otherwise  impose  more  stringent 
conditions  than  currently  authorized  are  not  completely  banned,  they  should  be  subject 
to  special  scrutiny  - 

•  the  projects  should  be  required  to  be  less  than  statewide  and  be  limited  in 
scope  to  the  number  of  participants  required  to  fairly  test  the  hypothesis, 

•  multiple  experiments  with  the  same  activity  should  not  be  permitted  absent 
a  showing  that  the  subsequent  project  will  yield  necessary  information  that 
can  not  be  obtained  from  the  already  approved  project, 

•  the  duration  of  the  project  should  be  no  more  than  what  is  absolutely 
required  lo  fairly  test  the  hypothesis,  and 

•  the  state  must  be  required  to  demonstrate  that  the  issue  cannot  be  studied 
in  a  less  onerous  way. 

AMB/MRM 
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Mr.  Towns.  We  will  adjourn  for  15  minutes.  We  have  a  vote  on. 

[Recess  taken.] 

Mr.  Barrett  [presiding].  I  think  we  will  get  started  again. 
Chairman  Towns  has  a  short  engagement  and  he  will  be  detained 
for  several  minutes. 

Mr.  Kass,  I  think  it  was  your  time  to  address  the  committee. 

STATEMENT  OF  DAVID  KASS,  SENIOR  PROGRAM  ANALYST, 
CHILDREN'S  DEFENSE  FUND 

Mr.  Kass.  Thank  you,  Mr.  Chairman.  I  am  David  Kass.  I  am  a 
senior  program  associate  with  the  Children's  Defense  Fund.  Thank 
you  for  the  opportunity  to  testify  today. 

CDF  believes  that  some  experimentation  with  the  waiver  process 
is  both  appropriate  and  desirable,  but  we  are  very  concerned  that 
we  are  failing  to  balance  the  potential  benefits  of  waiver  proposals 
with  the  almost  certain  harm  caused  by  reducing  poor  children  and 
families'  income.  I  want  to  address  three  points. 

First  is  to  raise  a  fundamental  question  about  what  is  the  pur- 
pose of  State  flexibility.  Second,  I  want  to  talk  about  research  evi- 
dence that  shows  that  cutting  family  income  hurts  poor  children, 
and  finally  talk  about  ways  that  HHS  guidelines  could  be  strength- 
ened. 

First  about  State  flexibility.  I  think  we  have  to  ask  what  is  the 
purpose  of  State  flexibility.  We  believe  it  should  be  to  study  the 
most  promising  ways  to  improve  the  lives  of  poor  children  and  fam- 
ilies. It  should  not  be  a  way  that  States  can  conduct  any  experi- 
ment they  want  as  long  as  it  doesn't  cost  the  Federal  Government 
any  additional  money.  It  shouldn't  be  a  backdoor  way  for  the  States 
to  conduct  experiments  that  save  them  money.  The  Federal  Gov- 
ernment provides  half  the  money  for  the  AFDC  program  and  has 
responsibility  to  set  minimum  standards  for  the  program  and 
shouldn't  abrogate  that  responsibility. 

The  second  point  is  that  research  evidence  shows  that  cutting 
family  income  harms  children.  We  know  that  AFDC  recipients  are 
very  poor.  In  the  typical  State,  a  mother  and  two  children  receive 
$366  a  month.  Even  if  provided  with  food  stamps,  they  are  far 
below  the  poverty  line,  at  69  percent  of  the  poverty  line.  It  is  com- 
mon sense  that  cutting  the  income  of  very  poor  families  and  mak- 
ing them  even  poorer  is  going  to  harm  children. 

There  are  a  number  of  studies  that  I  cite  in  my  written  testi- 
mony but  to  summarize,  there  is  a  1991  study  by  Nicholas  Zill  that 
shows  that  poverty,  not  AFDC,  hurts  children.  The  study  by  Profes- 
sor Amy  Butler  shows  that  higher  AFDC  benefits  levels  have  a 
beneficial  effect  on  children's  education  levels. 

Third,  the  federally  funded  income  maintenance  experiments 
from  1968  to  1982  suggest  that  children  respond  positively  to  in- 
come security  and  presumably  are  hurt  by  benefit  cuts.  Finally, 
medical  examinations  done  by  Alan  Meyers  show  that  children  and 
families  who  receive  housing  assistance  are  less  likely  to  suffer  iron 
deficiency  or  slow  growth. 

Given  this  almost  certain  harm,  we  believe  that  States  should  be 
required  to  study  the  overall  impact  on  children  in  what  we  would 
like  to  call  a  child  impact  evaluation.  Currently,  a  number  of  States 
in  their  waivers  are  already  being  required  to  do  this.  In  Florida's 
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family  transition  program  and  Wisconsin's  child  exclusion  waiver, 
in  the  terms  and  conditions,  HHS  is  requiring  them  to  conduct  a 
child  impact  evaluation. 

We  believe  this  is  a  fairly  reasonable  request  since  many  States 
already  do  it.  What  would  be  involved?  First,  we  believe  that  before 
a  waiver  is  approved  that  the  State  should  be  required  to  describe 
the  waiver's  likely  impact  on  children. 

Second,  if  the  waiver  is  approved  then  the  State  should  be  re- 
quired to  study  the  impact  on  the  health,  safety,  and  development 
of  children,  indicators  such  as  hunger,  foster  care  placement,  home- 
lessness,  health,  death  rates,  and  a  number  of  other  factors.  We  be- 
lieve these  child  impact  evaluations  should  be  required  for  all  cur- 
rently-operating waivers. 

Third,  I  want  to  talk  about  the  HHS  waiver  principles  which 
were  released  this  week.  We  think  they  are  a  good  first  step,  but 
to  protect  poor  children  we  think  it  will  be  necessary  to  strengthen 
these  principles.  First,  the  principles  have  to  specifically  say  that 
no  waiver  should  totally  remove  the  basic  Federal  safety  net.  We 
believe  that  HHS  should  deny  all  requests  for  time  limits  on  AFDC 
which  eliminate  access  to  the  cash  grant  and  a  publicly  provided 
job. 

The  second  principle  we  would  like  to  see  is  that  when  State  ex- 
perimentation imposes  risk  to  children,  the  scale  should  be  no  larg- 
er than  necessary  to  test  it,  which  Mark  Greenberg  and  others 
have  talked  about.  This  means  that  statewideness  should  not  be  al- 
lowed unless  there  is  a  compelling  research  purpose  and  waivers 
should  not  be  granted  over  and  over  to  test  the  same  thing.  This 
reflects  the  legislative  intent,  we  believe,  quite  clearly.  According 
to  the  report  accompanying  the  1962  bill,  Congress  intended  that 
"projects  to  be  initiated  are  expected  to  be  selectively  approved  by 
the  Department." 

A  final  concern  we  would  like  to  raise  about  the  guidelines  is 
that  HHS  lists  a  whole  menu  of  options  for  States  to  provide  public 
input.  The  problem  from  the  public's  point  of  view  is  that  you 
would  never  know  what  would  be  the  way  to  provide  input.  We 
think  that  the  process  should  be  more  routine  so  you  always  know 
that  the  way  to  find  out  about  State  waivers  is  to  do  "X." 

In  conclusion,  we  believe  that  the  waiver  process  should  be  used 
to  test  the  effectiveness  of  various  policies  to  increase  the  income 
and  well-being  of  poor  children  and  families.  This  is  the  only  prin- 
cipal consistent  with  section  1115  which  is  to  test  programs  to 
carry  out  the  objectives  of  the  Social  Security  Act.  If  we  don't  weigh 
the  potential  benefits  of  experiments  against  possible  harm  to  chil- 
dren, in  the  long  run  we  believe  that  all  of  us  will  suffer. 

Thank  you,  Mr.  Chairman.  I  will  be  happy  to  answer  any  ques- 
tions. 
[The  prepared  statement  of  Mr.  Kass  follows:] 
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Good  morning,  Mr.  Chairman.    My  name  is  David  Kass  and  I  am  a  Senior  Program 
Associate  in  the  Family  Income  Division  at  the  Children's  Defense  Fund.    CDF  is  a 
privately  funded  research  and  advocacy  organization  dedicated  to  providing  a 
strong  and  effective  voice  for  children,  especially  poor  and  minority  children  and 
their  families.    We  appreciate  the  opportunity  to  testify  today. 

Section  1 1 1 5  of  the  Social  Security  Act  allows  the  Secretary  of  the  Department  of 
Health  and  Human  Services  to  grant  permission  to  states  to  conduct  experiments 
that  in  many  cases  deprive  recipients  of  benefits  and  protections  required  by 
current  federal  law.    Section  1115,  first  adopted  in  1962,  allows  the  Secretary  to 
waive  a  state's  compliance  with  specific  provisions  of  the  Act  where  waiver  of 
those  provisions  is  "necessary"  to  allow  a  state  to  carry  out  a  demonstration 
project  "which,  in  the  judgement  of  the  Secretary,  is  likely  to  assist  in  promoting 
the  objectives  of"  the  relevant  program. 

CDF  believes  that  some  experimentation  through  the  waiver  process  is  both 
appropriate  and  desirable.    However,  the  waiver  process  as  currently  utilized  by 
states  and  administered  by  HHS  continues  to  pose  great  dangers  for  children.     The 
Administration  has  approved  a  number  of  waivers  that  fail  to  strike  a  reasonable 
balance  between  the  desire  to  test  the  potential  benefits  of  a  proposal  and 
responsibility  to  protect  children  from  the  almost  certain  harm  caused  by  reducing 
their  families'  income.   In  particular,  HHS  appears  prepared  to  approve  almost  any 
state  waiver  request  without  regard  to  their  substantive  merit  or  consistency  with 
past  research  findings.    "State  flexibility"  should  not  be  an  excuse  for  states  to  use 
federal  money  to  implement  any  proposal  so  long  as  it  does  not  cost  the  federal 
government  additional  money. 

We  are  also  concerned  about  the  current  evaluation  process  for  waivers.   States 
now  are  required  by  HHS  to  conduct  a  general  evaluation  of  waiver  activities  but 
frequently  are  not  required  as  part  of  this  evaluation  to  study  the  possible 
damaging  effects  on  poor  children  of  cutting  family  income  such  as  increased 
foster  care  placements,  homelessness,  and  ill  health.   We  believe  that  a  "child 
impact  evaluation"  is  necessary  and  should  be  required  for  any  waiver  that  may 
have  negative  effects  on  children. 

Our  testimony  will  conclude  with  a  brief  description  of  principles  that  we  believe 
should  be  incorporated  into  the  Administration's  waiver  guidelines  such  as 
maintaining  an  effective  safety  net,  keeping  the  project's  scale  small  when  there 
are  risks  for  children,  developing  a  more  explicit  federal  research  agenda,  requiring 
more  explicit  provisions  for  meaningful  public  participation,  modifying  the  cost- 
neutrality  provision,  requiring  legislative  authority  before  a  waiver  is  granted,  and 
restricting  use  of  multi-feature  waivers  by  states. 
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State  Flexibility  Should  Be  Used  to  Improve  the  Lives  of  Poor  People 

States  and  the  Administration  continue  to  emphasize  the  need  for  state  flexibility. 
The  fundamental  question  we  must  ask  is:    state  flexibility  to  do  what?   The 
purpose  of  greater  state  flexibility  should  be  to  study  the  most  promising 
approaches  to  improving  the  lives  of  poor  people.    Some  state  waiver  requests, 
however,  merely  cut  the  income  available  to  families  and  are  called  an 
"experiment."    In  reality,  children  are  hurt  and  little  or  no  useful  purpose  is  served 
other  than  to  save  states  money  in  the  short  run  in  one  program.    The  Aid  to 
Families  with  Dependent  Children  (AFDC)  program  is  a  federal-state  program  for 
which  the  federal  government  provides  approximately  half  the  funding.    The  federal 
government  should  not  abrogate  its  responsibility  to  set  minimum  standards  and  to 
maintain  a  safety  net  for  poor  children  and  families.  The  waiver  process  should  not 
be  a  backdoor  way  for  states  to  cut  benefits  and  save  money. 

Currently,  there  are  only  two  explicit  criteria  for  approving  waivers:    the  request 
must  be  cost-neutral  to  the  federal  government  and  must  contain  a  "rigorous 
evaluation."    Although  there  are  problems  with  both  of  these  criteria  (discussed 
later  in  this  testimony),  we  are  concerned  that  the  Administration   continues  to 
approve  essentially  anything  the  state  deems  appropriate  that  does  not  cost  the 
federal  government  additional  money.    It  is  not  clear  that  the  new  draft  guidelines 
issued  on  September  27,  1994  would  be  a  major  departure  from  the  present  policy. 

Reducing  Family  Income  Hurts  Poor  Children  and  Families 

There  is  no  question  that  children  and  families  who  receive  AFDC  are  poor  --  often 
shockingly  poor.   The  maximum  cash  grant  for  a  mother  and  two  children  in  the 
typical  state  is  $366  per  month.   Even  combined  with  food  stamps,  the  total 
benefit  in  the  typical  state  is  only  69  percent  of  the  poverty  line.    In  Mississippi, 
the  lowest  benefit  state,  the  monthly  benefit  is  only  $120  per  month. 

Despite  this  poverty,  many  states  are  requesting  waiver  authority  to  cut  family 
income  even  further.   Some  proposals,  like  the  child  exclusion  or  family  cap,  would 
reduce  the  benefit  by  $69  per  month  in  the  typical  state.   Others  like  Wisconsin's 
two-years-and-out  proposal  would  completely  eliminate  all  cash  benefits  after  two 
years  even  when  the  parent  is  willing  to  work,  but  cannot  find  employment.   And 
California's  recent  waiver  request  would  simply  cut  AFDC  benefits  across  the 
board  for  all  families. 

In  theory  it  is  possible  that  these  plans  may  yield  some  positive  results,  although 
past  research  raises  grave  doubts  about  the  efficiency  of  such  approaches.   Yet 
they  also  threaten  to  inflict  great  damage  on  children.    It  is  common  sense  that 
making  poor  children  even  poorer  will  hurt  children.  But  it  is  not  necessary  to  rely 
on  common  sense  alone  to  conclude  that  cutting  already  meager  family  income 
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hurts  children.    Study  after  study  has  documented  the  harmful  consequences  of 
child  poverty. 

Loud  voices  have  asserted  that  the  "culture"  of  welfare,  rather  than  poverty,  hurts 
children.    However,  there  is  strong  evidence  that  it  is  families'  inability  to  meet 
children's  basic  needs  that  hurts  children,  regardless  of  whether  or  not  there 
source  of  income  is  AFDC.    A  1991  study  concluded:    "Poor  children  from  families 
that  did  not  receive  welfare  have  equivalent  levels  of  health  and  behavior  problems, 
and  nearly  as  severe  learning  problems,  as  those  from  AFDC  families."1    As  seen 
in  the  table  below,  both  groups  of  poor  children  suffered  from  developmental 
problems  far  more  often  than  non-poor  children. 


Percentage  of  children:    With  Vocabulary 

Score  below 
50th  percentile 

In  AFDC  family   .                           74% 
In  poor,  non-AFDC  family            75 
In  non-poor,  non-AFDC  family    46 

In  Excellent 
Health 

39% 

39 

57 

Ever  Suspended 
or  Expelled 

14% 
13 

7 

A  more  comprehensive  study,  which  held  constant  many  more  background  factors, 
found  that  receiving  welfare  had  no  effect  beyond  that  of  poverty  itself  on 
children's  on-time  high  school  completion.   The  author  of  the  study  concluded  that 
"a  bad  year  financially  is  a  bad  year,  whether  it  includes  welfare  or  poverty  or 
both."2 

Moreover,  other  research  suggests  that  more  generous  state  AFDC  benefit  levels 
actually  have  a  beneficial  effect  on  children's  education  levels.   Research  by 
Professor  Amy  C.  Butler  studied  the  effects  of  AFDC  benefit  levels  on  children's 
school  completion  rates.   Professor  Butler  found  that  children  in  previously-married 
single-parent  families  on  average  fare  better  in  states  where  statutory  AFDC  benefit 
levels  are  higher. 

Similarly,  available  experimental  studies  of  the  effects  of  family  income  on  children 


1  Nicholas  Zill  and  others,  "The  Life  Circumstances  and  Development  of  Children 
in  Welfare  Families:  A  Profile  Based  on  National  Survey  Data,"  (Washington,  D.C.: 
Child  Trends,  Inc.,  October  29,  1991),  p.  ii. 

2    Naomi  Goldstein,  "Why  Poverty  Is  Bad  for  Children,"  doctoral  dissertation  (Cambridge,  MA: 
Harvard  University,  January  1991),  p.  123-4. 
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that  is  based  on  federally-funded  Income  Maintenance  Experiments  conducted  in 
various  urban  and  rural  sites  nationwide  between  1 968  and  1 982  suggest  that 
cnildren  do  indeed  Tespond.  positively' to  increased  income  security  --  and 
presumably  a/e  hurt  by  benefit  cuts.   These  experiments  provided  additional  cash 
assistance  to  sample  groups  of  families  ^hicr^they  could  keep  whether  or  not  they 
had  earnings.   Acowding  to  an  overview  of  the  res*ilts,»for^children  living  in 
families  whose  income  was  increased:3 

The  quality  of  nutritional  intake  was  higher  in  the  experiment  than  in  the 
control  group. ..Three  of  the  experiments  found  higher  school  attendance 
levels  among  experimental  children. ..Receiving  the  [guaranteed  income!  was 
associated  with  higher  grades  and  achievement  test  scores,  which  act  as 
powerful  reinforcers  for  increased  self-esteem... In  New  Jersey  educational 
level  was  higher  among  experimental  than.con*ol*ch*ldren  [italics  in  original]. 

Medical  examinations  suggest  that  children  in  families  who  receive  housing 
assistance  are  less  likely  to  suffer  iron-deficiency  anemia*  or  slow  growth5  when 
compared  with  similar  children  from  unassisted  families  -  presumably  because 
housing  aid  frees  up  income  to  feed  children  instead  of  paying  rent.    For  families 
receiving  AFDC,  most  of  whom  do  not  presently  receive  housing  assistance,  the 
implication  is  ominous:   any  additional  strains  on  their  budgets^mayhjrther  damage 
their  children's  nutritional  status. 

Finally,  a  study  at  Boston  City  Hospital  has  shown  that  health  problems  associated 
with  undernourishment  increase  in  the  winter  months,  probably,  in  part,  because 
poor  families  then  must  divert  money  to  pay  for  heat  that  they  would  otherwise 
spend  on  food.8 


Child  Impact  Evaluations 

These  studies  show  that  reduced  family  income  at  poverty  and  sub-poverty  levels 


5  Neil  Salkind  and  Ron  Haakins,  "Negative  Income  Tax:  The  Impact  on  Children  from  Low-Income 
Families,"  Journal  of  Family  Issues  3,  no.  2  (June  1982):165-86.  pp.  172,  174. 

«  Alan  Meyers  and  others,  "Public  Housing  Subsidies  May  Improve  Poor  Children's  Nutrition,"  Letter 
to  the  Editor,  American  Journal  of  Public  Health  83,  no.  1  (January  1993):1 15. 

5  Alan  Meyers  and  others,  "Housing  Subsidies  and  Pediatric  Undernutrition,"  American  Journal  of 
Diseases  of  Children  147( April  19931:450. 

•"Citizens  Energy  Corporation,  "BCH  Study  Finds  Low-Income  Families  Choosing  Between  Heating 
and  Eating;  Fuel  Assistance  Facing  Massive  Federal  Cuts,"  Press  release  (Boston.  MA,  September  8, 
1992). 
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hurts  children.    With  substantial  scientific  evidence  pointing  so  strongly  to  the 
harmful  effects  of  income  reduction  on  children,  the  Administration  should  proceed 
with  great  caution  in  approving  waiver  requests  which  cut  cash  assistance  and 
should  focus  on  programs  designed  to  provide  incentives  and  bonuses  to  families. 

HHS  currently  requires  states  to  conduct  "rigorous  evaluations"  of  all  waivers 
based  upon  a  random  assignment  experimental  design  with  a  treatment  group  and 
a  control  group.    HHS  has  not,  however,  required  that  all  states  actually  determine 
the  programs'  overall  impact  on  poor  families  or  children. 

o  Wisconsin  received  permission  for  its  "Work,  Not  Welfare"  waiver  in 

November,  1993  to  eliminate  cash  assistance  after  two  years.    The  state  is 
required  in  the  "Terms  and  Conditions"  to  evaluate  how  many  parents  move 
into  the  work  force  and  the  state  "may  include"  --  but  is  not  required  --   to 
study  the  overall  effects  of  the  intervention  on  homelessness,  hunger,  or 
other  social  problems.7 

o  Iowa's  "Family  Investment  Program"  waiver  represents  the  first  time  that 

HHS  allowed  a  state  to  terminate  the  entire  cash  grant  when  there  is  non- 
cooperation  with  the  state's  JOBS  program.    HHS,  however,  did  not 
explicitly  require  the  state  in  the  "Terms  and  Conditions"  to  study  the 
impacts  on  poor  children.8 

o  In  Georgia's  "Personal  Accountability  and  Responsibility  Project"  family  cap 

waiver,  the  state  must  test  the  number  of  births  when  the  additional  benefit 
for  a  newborn  is  eliminated.  The  state  is  not  required,  however,  to  test  the 
impact  on  children  of  reducing  the  family's  meager  family  income  below  the 
amount  they  would  otherwise  receive.9 

o  In  Oklahoma's  "Learnfare"  waiver,  which  cuts  the  family's  AFDC  grant  for 

low  school  attendance,  the  state  is  not  required  to  study  the  impact  of  its 
plan  on  the  affected  children.10 

Given  the  potentially  grave  results  of  cutting  income  supports  to  very  low-income 
families  with  children,  there  are  compelling  humanitarian  and  public  health  reasons 


'"Work,  Not  Welfare"  Terms  and  Conditions,  pp. 10-1 1 
8"Family  Investment  Program"  Terms  and  Conditions,  pp.  12-13. 
'"Personal  Accountability  and  Responsibility  Project,"  Terms  and  Conditions,  p.7 
'""Learnfare  Project,"  Terms  and  Conditions,  pp.  5-6 
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to  requiring  a  full  evaluation  of  the  impacts  on  children.   In  fiscal  terms,  moreover, 
federal,  state  and  local  government  --  as  well  as  churches,  soup  kitchens  and  other 
community  organizations  --  stand  to  face  substantially  greater  costs  if  policies 
result  in  increases  in  foster  care  placements,  hunger,  homelessness,  ill  health, 
special  education,  or  other  social  problems.   When  states  choose  to  adopt 
potentially  punitive  options,  states  should  be  required  to  evaluate  fully  how  such 
options  and  policies  affect  children. 

The  fact  that  several  states  currently  are  required  to  conduct  child  impact 
evaluations  is  evidence  that  this  is  a  reasonable  requirement.    In  Florida's  "Family 
Transition  Program"  and  in  a  different  Wisconsin  waiver,  the  Wisconsin  child 
exclusion  waiver,  the  states  are  required  to  conduct  variations  of  a  child  impact 
evaluation.11 


We  therefore  recommend  that  before  any  such  requests  are  approved,  the 
Secretary  of  Health  and  Human  Services  should  require  states  to  describe  the 
waiver's  likely  impact  on  children.    If  after  such  analysis  the  proposal  is  approved, 
the  evaluation  of  the  waiver  should  be  required  to  include  measures  of  the  actual 
effects  on  children  in  the  experimental  and  control  groups.   Factors  to  be  studied  in 
the  evaluation  should  include  impacts  on  the  health,  safety,  and  development  of 
children  affected  under  the  waiver  such  as: 

o  Symptoms  of  hunger  or  lower  parentally-reported  nutritional  intakes. 

o  Foster  care  placements. 

o         Homelessness,  evictions,  or  overcrowding. 

o  School  problems  including  lower  high  school  completion,  grades,  attendance, 

or  disciplinary  problems. 

o  Health  status. 

o  Infant  and  childhood  death  rates. 

We  believe  the  child  impact  evaluation  should  be  required  retroactively  for  all 
currently  operating  waivers.   To  be  effective,  this  evaluation  must  include  an 
examination  of  public  records  as  well  as  face-to-face  interviews  with  a 
representative  sample. 


""Family  Transition  Program"  Terms  and  Conditions,  p.  18,  and  "AFDC  Benefit  Demonstration 
Project"  Terms  and  Conditions,  p.  7. 
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HHS'  Waiver  Principles  Need  To  Be  Strengthened 

The  draft  principles  released  by  HHS  represent  a  significant  first  step  in  clarifying 
HHS  policies  on  waivers.    We  are  pleased  that  the  document  states  that  HHS  "may 
disapprove  or  limit  proposals  on  policy  grounds"  and  "seeks  proposals  which 
preserve  and  enhance  beneficiary  access  to  quality  services."    Yet  we  also  believe 
that  these  guidelines  should  be  strengthened  and  rendered  more  specific  by 
adopting  the  following  principles: 

o  Waivers  should  not  be  approved  which  remove  the  basic  federal  safety  net 

for  children  in  need  of  assistance. 

A  commitment  to  reasonable  state  experimentation  must  never  destroy  the  basic 
tenets  of  the  federal-state  partnership  under  the  AFDC  program.    The  basic  safety 
net  for  children  in  need  of  assistance  must  be  maintained.    HHS  should  deny 
waiver  requests  that  contain  absolute  time  limits  on  AFDC  receipt  without  regard  to 
the  availability  of  jobs  or  alternate  means  of  support  for  families  with  children. 

o  When  state  experimentation  poses  any  significant  risks  to  children  and 

families,  the  scale  of  the  experiment  should  be  no  larger  than  what  is 
required  to  test  the  state's  initiatives. 

To  receive  federal  approval  of  a  waiver,  states  should  be  required  to  demonstrate  a 
credible  basis  for  assuming  that  the  demonstration  will  have  desirable  benefits  and 
will  not  harm  participants.   As  President  Clinton  said  on  February  2,  1 993  to  the 
National  Governors'  Association  Winter  Session, 

"...If  it  [the  experiment)  works,  let's  tell  everybody  it  works  so  we  can 
all  do  it.   And  if  it  doesn't,  let's  have  the  courage  to  quit  and  admit  it 
didn't." 

Waivers  that  could  potentially  harm  children  should  not  be  tested  on  a  larger 
experimental  group  than  is  necessary  to  test  the  hypothesis.    In  particular, 
statewide  waivers  that  could  harm  children  should  not  be  granted  when  the 
approach  could  easily  be  tested  on  a  smaller  scale.   Additionally,  the  same  waiver 
should  not  be  granted  over  and  over  again  to  different  states  unless  there  is  a 
compelling  research  purpose.     HHS  should  identify  a  limited  number  of  sites  for  a 
well-designed  test.   There  is  no  identifiable  research  purpose,  for  example,  to 
granting  five  or  more  states  a  child  exclusion  waiver. 

The  legislative  history  of  Section  1115  supports  this  approach.   Although  the 
Secretary  was  given  discretion.  Congress  clearly  intended  the  Secretary  to  weigh 
heavily  whether  requested  waivers  that  reduce  benefits  and  protections  under 
current  law  are  likely  to  promote  the  program's  objectives.    Congress  intended  that 
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"Projects  to  be  initiated  are  expected  to  be  selectively  approved  by  the  Department 
[HHS]   (Sen.  Rep.  No.  1589,  87th  Cong.,  2d  Session  (1962),  1962  U.S.  Code 
Cong,  and  Admin.  News  1943,  at  1962). 

In  addition  to  these  two  principles,  there  are  a  number  of  others  which  we  believe 
should  be  incorporated  into  HHS'  guidelines. 

o         The  policy  objectives  of  the  federal  research  agenda  under  Section  1115 
should  be  made  explicit. 

The  State  tests  should  be  part  of  a  coherent  federal  research  agenda.   Explicit 
goals  would  help  the  conduct  of  successful  evaluations  --  one  cannot  know  if 
experiments  are  successful  without  some  broader  criteria  to  judge  them  against. 
Explicit  goals  would  also  help  guide  states  in  developing  successful  demonstration 
projects. 

o         The  waiver  approval  process  must  allow  adequate  time  for  public  comment 
and  review. 

The  waiver  process  has  moved  extraordinarily  swiftly  in  many  cases  with  virtually 
no  opportunity  for  the  public  or  affected  recipients  to  find  out  about  the  process  or 
to  raise  concerns  about  proposed  waivers.   We  welcome  HHS'  proposed 
regulations  to  allow  for  thoughtful  participation  by  affected  groups  and  their 
representatives.   We  are  concerned,  however,  that  the  enormous  latitude  given  to 
states  in  the  notice  requirements  under  the  guidelines  may  not  result  in  an 
adequate  opportunity  for  input.   A  routine  notification  process  in  every  state  is 
necessary  to  develop  a  predictable  way  to  monitor  state  proposals  and  provide 
timely  comments. 

o         The  cost-neutrality  provision  restricts  some  of  the  most  creative  state 
experimentation. 

HHS  has  taken  the  position,  which  is  not  required  by  Section  1115,  that  a  waiver 
proposal  must  be  cost  neutral  to  the  federal  government.   This  policy  has  tilted 
states  toward  including  AFOC  benefit  cuts  as  part  of  their  waiver  proposals  since 
these  "savings"  can  be  used  to  offset  other  costs  in  a  waiver  proposal.   Although 
the  new  HHS  guidelines  would  apply  cost-neutrality  "flexibly,"  it  is  unlikely  that 
lifting  or  modifying  the  policy  will  result  in  significant  costs,  since  in  any  AFDC 
waiver  proposal  the  state  will  continue  to  have  to  put  up  matching  funds  and 
therefore  must  be  fiscally  cautious.   Particularly  if  waiver  proposals  are  likely  to 
increase  family  income,  thoughtfully  designed,  and  likely  to  provide  a  rigorous 
evaluation  of  issues  at  the  heart  of  the  reform  debate,  it  is  appropriate  to  relax  the 
requirement  of  cost-neutrality.  . 
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o  Waivers  should  not  be  granted  in  the  absence  of  state  legislative  authority 

unless  no  authority  is  required. 

Federal  review  of  a  proposal  that  may  never  receive  state  approval  wastes  federal 
resources  and  circumvents  the  state  political  process. 

o  Multi-feature  waivers  should  be  approved  in  limited  circumstances. 

In  a  number  of  instances,  states  are  being  given  approval  for  multi-feature  waivers. 
Testing  two,  three,  or  more  policies  at  the  same  time  makes  it  extremely  difficult  to 
know  which  policy  actually  worked  and  which  did  not  --  at  the  end  of  the  process 
the  result  may  be  that  we  may  know  nothing  more  about  the  impact  of  specific 
approaches  and,  meanwhile,  families  will  have  often  received  far  less  than  they 
needed  to  survive;    States  should  be  required  to  prove  why  a  multi-feature  waiver 
is  necessary  and  how  they  will  be  able  to  overcome  the  inherent  problem  of 
disaggregating  the  results. 

Of  course,  conformity  with  all  of  these  principles  alone  is  not  a  sufficient  basis  for 
HHS  approval  of  state  waiver  requests.    HHS  still  must  weigh  the  potential  benefits 
of  any  given  experiment  against  the  possible  harm  that  activities  under  the  waiver 
may  cause  to  children  and  families.    However,  these  more  explicit  guidelines  for 
states  would  establish  a  more  sensible  set  of  parameters  within  which  states  can 
operate  in  developing  future  waiver  proposals  and  send  a  clear  message  of  the 
Administration's  intent  to  prevent  states  from  undermining  the  most  basic  tenets  of 
the  federal  AFDC  program. 

Conclusion 

The  fundamental  question  we  must  ask  is  whether  the  waiver  process  should  be 
used  by  states  to  implement  essentially  any  policy  change  so  long  as  it  does  not 
cost  the  federal  government  additional  money  or  whether  the  waiver  process 
should  be  used  to  test  the  effectiveness  of  various  policies  to  increase  the  income 
and  well-being  of  poor  families  and  children. 

We  believe  that  the  second  approach  is  the  only  one  consistent  with  the  intent  of 
section  1115:   to  test  programs  that  carry  out  the  objectives  of  the  Social  Security 
Act.    We  must  weigh  the  potential  benefits  of  any  given  experiment  against  the 
possible  harm  that  activities  under  the  waiver  may  cause  to  children  and  families. 
But  when  policies  hurt  children,  in  the  long  run  all  of  us  will  suffer  the 
consequences. 
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Mr.  Towns  [presiding].  I  thank  all  of  you  for  your  testimony. 

Let  me  begin  by  saying  two  of  you  talked  about  developing  a 
Federal  research  agenda.  If  we  do,  who  should  be  entrusted  with 
that  agenda?  Who  snould  be  developing  the  agenda? 

Mr.  Wiseman.  There  are  several  areas  in  which  one  could  focus 
some  useful  collaborative  work.  A  good  example  is  provided  by  the 
assets  limits  that  are  used  for  eligibility  for  food  stamps  and  AFDC 
in  which  you  have  a  number  of  State  demonstrations  that  vary  the 
maximum  value  of  cars  from  $4,000  to  $6,000  to  $3,000.  That 
doesn't  make  much  sense.  The  motivation  of  all  participants  is  to 
address  the  issue  that  the  current  assets  are  too  stringent. 

What  has  to  be  established  is  some  sort  of  forum  m  which  once 
such  an  issue  has  been  identified,  some  collaborative  process  be- 
tween States  and  the  Federal  Government  is  initiated  to  identify 
targets  for  experimentation.  I  don't  think  that  in  issues  like  the 
level  of  the  assets  test  States  are  that  concerned  about  the  precise 
dollar  amount  that  is  selected;  the  important  thing  is  that  people 
are  agreed  that  the  current  law  is  too  stringent. 

So  in  answer  to  your  question  about  who  should  do  it,  I  don't 
think  that  what  is  called  for  here  is  necessarily  a  Federal  mandate, 
but  we  need  to  establish  some  forum  in  which  the  issues  that  arise 
and  the  choice  of  parameters  like  that  can  be  argued  and  then  we 
can  decide  where  the  experiment  should  be  pointed. 

Mr.  GREENBERG.  I  think  there  are  a  number  of  different  possible 
approaches  that  could  be  taken,  but  what  is  lacking  in  the  current 
structure  is  a  clear  way  to  articulate  a  Federal  research  agenda 
and  then  to  implement  one.  The  example  just  offered  on  assets  is 
a  good  one.  A  similar  example  is  the  area  of  the  earnings  rules. 
There  is  a  lot  of  interest  in  the  question  of  what  happens  when  one 
changes  the  earnings  rules  of  the  AFDC  system,  will  it  affect  work 
effort,  will  it  affect  employment  retention,  what  are  the  overall  im- 
pacts on  families?  It  would  be  tremendously  useful  to  generate  a 
set  of  research  experiments  that  would  give  us  information  about 
that. 

There  is,  I  think,  fairly  broad  interest  in  the  States  in  trying  to 
find  out  the  answer,  but  in  the  current  structure  each  State  may 
put  forward  its  proposal  for  modifying  earnings  rules  within  the 
context  of  its  demonstration  project,  and  the  projects  are  often 
multifaceted  or  include  variations  between  the  States  which  makes 
it  difficult  to  learn  from  them. 

In  terms  of  a  structure  which  would  allow  us  to  move  forward, 
one  possibility  might  be  the  creation  of  an  advisory  board  to  help 
in  the  review  of  the  waivers  which  are  pending  before  HHS. 

One  can  think  of  a  lot  of  possible  roles  for  representation  from 
people  from  the  States,  from  concerned  groups,  from  the  research 
community,  representation  from  Congress,  but  a  formal  advisory 
process  would  be  a  way  of  putting  in  place  some  means  to  ensure 
that  there  is  conscious  thought  about  what  a  Federal  research 
agenda  ought  to  be  and  to  move  it  forward. 

Mr.  Towns.  I  think,  Mr.  Kass,  you  mentioned  a  funding  pool. 
The  funding  pool  was  to  deal  with  cost  overruns? 

Mr.  Greenberg.  Yes. 

Mr.  Towns.  My  question  would  be  that  if  we  have  that,  wouldn't 
this  reward  poorly  designed  projects? 
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Mr.  Greenberg.  The  suggestion  in  my  testimony  was  not  to  have 
a  structure  to  deal  with  cost  overruns,  but  rather  to  have  a  feder- 
ally authorized  level  of  funding  for  the  waiver  process  so  that  at 
the  beginning  of  the  year  HHS  could  proceed  with  a  pool  of  money 
which  was  available  to  authorize  demonstrations  which  might  not 
be  cost  neutral.  There  would  be  an  expectation  that  some  of  the  ap- 
proved demonstrations  wouldn't  have  to  be  cost  neutral.  But  by 
having  that  pool  of  funding,  a  State  could  say  we  will  take  on  this 
effort,  we  will  know  that  the  Federal  Government  will  share  in  the 
costs.  Even  if  this  ultimately  does  turn  out  to  involve  increased 
costs,  we  are  sharing  in  them  together  because  this  is  something 
important  to  test. 

Mr.  Towns.  In  the  sense  of  poorly  designed  projects,  bailing  them 
out  would  not  be  the  purpose? 

Mr.  Greenberg.  No.  The  difficulty  that  operates  in  the  current 
process  is  in  some  instances  a  State  will  be  going  into  an  effort  and 
will  honestly  not  know  whether  something  is  going  to  be  cost  neu- 
tral in  the  short  or  long  run.  If  we  think  about  the  earnings  rules 
as  an  example,  a  State  can  in  all  sincerity  believe  that  improving 
the  earnings  rules  in  the  long  run  may  save  money  and  they  can 
believe  this  is  going  to  result  in  more  people  working,  reduced 
AFDC  grants,  less  time  on  AFDC;  this  is  going  to  save  money  in 
the  long  run. 

They  may  be  right,  they  may  be  wrong.  We  don't  know.  That  is 
the  purpose  of  the  experiment.  But  under  the  existing  structure, 
the  Federal  Government  says  go  ahead  and  test  that.  But  if  it 
turns  out  that  it  costs  more,  that  is  your  problem,  not  ours. 

Mr.  Towns.  My  time  has  expired.  I  yield  to  Congressman  Mica. 

Mr.  Mica.  Mr.  Wiseman,  I  can't  think  of  anything  that  you  said 
before  this  committee  that  I  could  possibly  agree  with,  and  your 
recommendations  are  frightening.  First  of  all,  to  impose  a  morato- 
rium, did  you  say  you  suggested  imposing  a  moratorium  on  the 
waivers? 

Mr.  Wiseman.  Right. 

Mr.  Mica.  Well,  don't  you  think  there  is  something  dramatically 
wrong  with  a  Federal  system  where  45  of  the  States  have  to  re- 
quest waivers? 

Mr.  Wiseman.  Well 

Mr.  Mica.  We  are  not  talking  about  like  50  percent  of  the  States, 
20,  10  percent.  We  are  talking  45,  as  I  recall,  there  are  still  50 
States  in  the  union,  are  asking  for  waivers. 

Mr.  Wiseman.  My  feeling  is  that  that  fact  does  point  out  some- 
thing that  is  dramatically  wrong,  but  the  dramatic  problem  is  lack 
of  direction  and  discipline  in  the  process;  and  second,  it  does  come 
as  a  substitute  because  I  think  it  indicates  that  something  should 
be  happening  on  welfare  reform  at  the  Federal  level. 

Mr.  Mica.  Then  you  talk  about  the  impact  on  recipients.  The  im- 
pact on  recipients  of  what  we  are  doing — what  is  the  alternative? 
The  alternative  is  for  you  to  line  up  and  take  AFDC  payments,  food 
stamps,  housing,  welfare,  Social  Security  disability,  Medicaid,  an 
assortment  of  154  job  training  programs,  and  according  to  testi- 
mony before  our  full  committee,  Mr.  Conyers  held  a  hearing,  there 
are  500  Federal  welfare  programs  if  you  tally  all  this  up. 
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We  had  one  lady  testify  before  us,  who  was  running  a  program 
in  Detroit,  and  she  said  that  you  can't  even  talk  to  each  other,  you 
can't  function  between  these  programs.  There  is  no  flexibility.  She 
was  asking  for  welfare  regulatory  and  administrative  flexibility, 
begging  before  the  Congress.  The  chairman  asked  her  what  is  it 
like  trying  to  deal  with  all  these  rules  and  administration  and  pro- 
grams and  bureaucrats  and  inflexibility.  You  know  what  she  said 
to  the  committee?  "Mr.  Congressman,  it  is  sort  of  like  trying  to  give 
birth  to  the  porcupine." 

And  you  are  telling  me  that  you  are  concerned  about  the  impact 
on  recipients?  What  is  the  impact  of  this  mess  that  we  have  cre- 
ated with  no  inflexibility? 

What  about  the  administrative  costs  for  these  things?  You  people 
are  supposed  to  be  concerned  about  the  people  that  are  on  the  re- 
ceiving end  of  this.  Can  you  imagine  what  the  administrative  cost 
of  this  crap  is? 

Mr.  Wiseman.  It  is  precisely  my  concern  about  administrative 
costs  that  motivates 

Mr.  Mica.  We  are  talking  about  here  a  waiver  for  one  program, 
AFDC.  We  are  trying  to  get  them  to  work  together  and  give  people 
some  decent  alternative.  We  are  spending  money  telling  other 
countries,  OPIC,  that  we  will  relocate  businesses  in  your  commu- 
nity to  create  jobs  so  that  people  have  some  alternative,  and  what 
is  the  alternative  here  for  people  to  this  mess  we  have  created? 
That  is  why  you  have  got  45  States  asking  for  some  relief. 

Then  you  capped  it  off  with  this  basically  the  States  are  pretty 
ignorant  and  dumb;  that  actually  Washington  is  wiser.  Is  that  also 
your  assumption,  that  here  is  the  body  of  all  wisdom,  up  here  in 
Washington,  these  535  and  two  downtown,  that  the  States  can't 
make  these  decisions? 

Mr.  Wiseman.  Are  you  ready  for  an  answer? 

Mr.  Mica.  Yes. 

Mr.  Barrett.  You  can  answer  all  11  points. 

Mr.  Wiseman.  I  can  make  three  points. 

My  concern  is  I  think  the  current  welfare  system  has  problems 
that  require  national  attention  as  soon  as  possible.  My  concern  is 
that  many  of  the  State  demonstrations  do  not  serve  that  end  be- 
cause they  are  poorly  designed,  because  they  are  not  effectively  im- 
plemented, and  because  their  implementation  plan  calls  for  the  de- 
livery of  results  in  a  time  pattern  that  is  far  outside  of  that  needed 
for  welfare  reform. 

A  case  in  point  is  Wisconsin's  work,  not  welfare  program  which 
calls  for  delivery  of  results — an  assessment  of  impact — in  2006.  We 
need  welfare  reform  before  then.  So  that  is  the  motivation  for  call- 
ing for  stopping  and  thinking  about  what  we  are  doing  and  wheth- 
er it  serves  that  interest. 

Mr.  Mica.  You  are  not  willing  to  give  those  States  the  chance  or 
the  flexibility  nor  are  you  willing  to  come  to  the  Federal  Govern- 
ment and  say  that  we  need  some  alternative  to  what  we  are  doing 
now  and  we  ought  to  get  on  it. 

Mr.  Wiseman.  I  work  with  several  States.  I  am  on  the  advisory 
committee  for  Governor  Wilson's  work  pays  demonstration  project. 
I  have  been  a  consultant  on  several  of  Wisconsin's  State  welfare 
initiatives.  I  think  State  work  in  this  area  is  very,  very  important. 
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I  just  feel  that  the  process  taken  as  a  whole  at  the  present  time 
is  not  serving  the  interests  of  welfare  reform  and  not  serving  the 
interests  of  States,  and  it  is  in  some  cases  putting  welfare  recipi- 
ents, poor  persons,  at  risk,  diminishing  their  well-being  to  no  good 
end. 

Mr.  Mica.  Mr.  Chairman,  my  time  is  up. 

Mr.  Towns.  The  gentleman's  time  has  expired.  The  gentleman 
from  Wisconsin,  Mr.  Barrett. 

Mr.  Barrett.  Thank  you,  Mr.  Chairman.  My  experience  dealing 
with  constituents  in  my  area  is  no  one  is  happy  with  the  current 
welfare  system,  that  it  is  just  a  crazy  patchwork  quilt  of  ideas  that 
have  been  put  together  over  the  past  couple  of  generations.  I  found 
it  interesting  when  Mr.  Mica  talked  about  giving  birth  to  a  porcu- 
pine, I  thought  that  someone  gave  birth  to  every  porcupine  alive. 

The  situation  we  have  right  now  is  not  a  particularly  pleasant 
one  either.  The  question  is  what  do  we  do  to  improve  the  system. 
I  share  the  same  concerns  that  if  we  put  a  total  moratorium  on 
new  ideas,  it  will  have  a  dampening  effect.  I  agree,  Mr.  Wiseman, 
that  part  of  the  drive,  the  political  drive  going  on  here  on  the  State 
level  for  welfare  reform  is  that  it  is  incredibly  politically  popular 
just  to  seek  a  waiver. 

In  just  about  every  State  in  this  country  just  doing  that  makes 
a  politician  popular.  But  there  is  something  driving  that.  Why  is 
it  happening?  That  is  because  people  aren't  happy  with  the  system. 
My  underlying  question  is  do  you  think  we  should  be  concentrating 
on  efforts  here  or  should  we  be  concentrating  on  giving  the  labora- 
tories and  the  States  more  leeway  to  do  it? 

Mr.  Kass.  Under  section  1115,  the  authority  of  States  to  request 
waivers  is  extremely  broad.  There  really  isnt  almost  any  restric- 
tion at  all.  So  I  think  presently  the  amount  of  State  flexibility  that 
is  completely  legal  is  extremely  wide.  I  think  the  question  that  we 
have 

Mr.  Barrett.  Is  that  good  from  your  perspective? 

Mr.  Kass.  I  think  that  we  need  to  balance — as  I  said  in  my  testi- 
mony, we  have  to  balance  the  legitimate  desire  to  test  things  that 
can  be  beneficial  to  poor  children  and  families  with  certain  policies 
which  we  think  are  likely  to  harm  poor  children.  State  flexibility 
should  not  mean  testing  anything  and  that  whatever  requests 
States  make,  that  they  should  be  allowed  to  test. 

Mr.  Barrett.  Do  you  think  we  have  crossed  that  line  and  that 
is  what  the  Federal  Government  is  doing  now? 

Mr.  Kass.  In  certain  examples,  in  Wisconsin  in  the  "Work,  Not 
Welfare,"  that  is  a  line  that  has  been  crossed  where  a  family  play- 
ing by  all  the  rules  and  willing  to  work  still  after  2  years  that  fam- 
ily could  be  cut  off  of  all  assistance.  And  I  think  that  is  going  too 
far. 

Mr.  Greenberg.  There  are  a  number  of  things  that  States  want 
to  do  right  now  that  probably  ought  to  be  State  options  rather  than 
requiring  a  waiver.  These  are  areas  where  States  want  more  flexi- 
bility, where  there  is  not  a  good  policy  reason,  why  there  shouldn't 
be  the  flexibility,  but  right  now  trie  only  way  the  States  can  go  for- 
ward is  through  the  waiver  process. 

I  hope,  as  Congress  considers  welfare  reform  legislation,  that 
Congress  can  identify  some  of  those  areas  and  to  put  flexibility  into 
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law  to  ensure  Federal  participation  when  States  take  on  these  op- 
tions. This  would  make  it  more  possible  to  clear  away  room  in  the 
waiver  process  to  test  things  that  truly  need  to  be  tested.  If  that 
kind  of  change  is  made,  we  can  better  focus  on  using  the  waiver 
process  for  those  areas  which  most  clearly  justify  the  commitment 
of  research  and  evaluation  dollars.  Right  now  it  is  a  fairly  indis- 
criminate process  where  things  are  tested  because  the  only  way  a 
State  can  get  Federal  approval  to  do  it  is  to  say  we  want  to  call 
it  an  experiment. 

Mr.  Barrett.  Mr.  Wiseman. 

Mr.  Wiseman.  I  agree  with  the  statements  that  have  come  before 
mine.  I  think  I  feel  more  strongly  or  I  support  perhaps  a  bit  more 
breadth  in  the  application  of  section  1115  waivers  than  my  copanel 
members  do.  My  call  for  a  moratorium,  I  did  not  view  that  as  a 
long  term. 

I  think  the  1115  option  is  an  extremely  important  part  of  social 
policy,  but  I  emphasize  that  after  looking  at  these  things  in  field, 
examining  the  current  waivers  in  process,  and  looking  at  the  cir- 
cumstances in  the  administering  agency  is  that  it  is  beyond  control. 

In  terms  of  just  the  routine  requirements  in  a  system  like  this 
of  first  looking  at  demonstrations  and  approving  them,  when  we 
talk  about  120  days  to  approval,  what  is  the  level  of  attention 
given  to  year  1,  year  2,  year  3  of  delivery,  what  is  actually  pro- 
duced, whether  the  reality  matches  what  was  promised  at  the  point 
that  the  waivers  were  approved.  So  my  principal  concern  has  to  do 
with  the  process  of  application.  That  is  an  administrative  issue  as 
much  as  it  is  one  having  to  do  with  the  statute  itself. 

Mr.  Barrett.  Mr.  Wiseman,  I  think  you  talked  about  the  prob- 
lem of  cost  neutrality.  Do  you  think  requiring  States  to  pay  the 
Federal  Government,  if  they  violate  the  cost  neutrality  rules,  would 
be  an  effective  safeguard  for  the  system?  In  my  mind  this  commit- 
tee has  spent  a  lot  of  time  on  unfunded  mandates.  This  is  looking 
at  that  from  a  different  perspective  where  the  State  is  not  pushing 
back  on  the  Federal  Government. 

Mr.  Wiseman.  I  appreciate  your  raising  that  question,  because  I 
want  to  make  sure  that  we  didn't  overemphasize  the  conflict  be- 
tween what  I  said  and  what  Mark  Greenberg  said.  I  think  that  cost 
neutrality  is  the  one  element  in  this  process  that  sort  of  is  cold 
water  in  the  face  of  reformers.  Evaluation  of  cost  neutrality  is  the 
one  part  of  the  evaluation  process  that  gets  done,  or  at  least  an  at- 
tempt is  made  to  do  it.  I  don't  want  it  to  go. 

I  am  anxious  to  recognize  that  for  a  good  demonstration  that 
ventures  into  an  area  in  which  we  don't  know  the  outcomes,  it  is 
correct  for  the  Federal  Government  to  share  in  the  risk,  but  that 
should  be  budgeted.  There  should  be  a  decision  about  how  much  is 
going  to  be  risked  on  demonstrations  in  any  particular  year  and 
then  States  should  compete  for  the  option  at  that  pool.  As  it  now 
stands,  it  is  like  an  unfunded  mandate.  Without  any  kind  of  com- 
petition or  a  sense  of  resources  that  are  scarce  that  nave  to  be  allo- 
cated, you  get  no  discipline  in  the  process  of  determining  what  is 
approved  or  not. 

Mr.  Barrett.  Thank  you. 

Mr.  Towns.  I  yield  to  Congressman  Payne. 
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Mr.  Payne.  Thank  you,  Mr.  Chairman.  I  am  sorry  that  I  am  late 
and  have  missed  most  of  the  testimony.  I  would  like  to  make  a 
brief  opening  statement  commending  you  for  your  leadership  in 
calling  this  very  important  hearing  today  and  to  thank  the  wit- 
nesses for  coming. 

Welfare  reform  is  the  new  battle  cry  of  the  republic.  The  new  mo- 
mentum behind  "ending  welfare  as  we  know  it"  has  resulted  in  sev- 
eral States  taking  the  lead  in  requesting  waivers  from  Federal 
AFDC  regulations.  There  have  been  at  least  15  applications  from 
14  States  that  have  received  approval  from  the  Department  of 
Health  and  Human  Services,  section  1115  of  the  Social  Security 
Act  grants  the  Secretary  of  Health  and  Human  Services  broad  dis- 
cretionary authority  to  approve  demonstration  waivers  to  States. 

What  troubles  me  is  that  there  has  been  little  direction,  actually 
in  my  opinion  really  none,  that  has  been  provided  to  the  States.  On 
September  27,  the  Federal  Register  published  the  administrative 
directive  formally  outlining  the  parameters  for  program  approvals. 
The  thing  that  concerned  me  about  the  lack  of  direction  from  the 
administration  until  now  is  that  these  experiments  could  prove  to 
be  far  more  disruptive  and  have  a  far  more  negative  effect  on  chil- 
dren and  families  than  doing  nothing  at  all.  Let's  not  forget  that 
children  will  be  impacted  by  these  demonstrations. 

Currently  there  are  about  9  million  children  receiving  AFDC, 
about  65  percent  of  them  are  on  welfare  rolls.  There  are  14  million 
children  living  in  poverty  and  one  in  five  go  hungry  every  day. 

I  believe  that  we  would  all  agree  that  the  welfare  system  needs 
to  be  revamped  and  improved.  However,  as  we  look  at  ways  to 
achieve  reform,  I  would  hope  that  we  would  consider  that  there  are 
real  people  that  we  are  dealing  with  whose  lives  are  affected  by 
these  decisions  that  we  make  here,  whether  it  is  in  Washington  or 
Trenton  or  Albany  or  New  York  or  whether  it  is  done  on  the  local 
level.  We  say  we  have  to  for  short-term  solutions  which  are  great, 
but  many  times  we  have  short-term  gains  that  result  in  long-term 
harm.  In  some  of  these  instances  I  trunk  we  are  looking  for  long- 
term  disaster. 

I  would  like  to  thank  the  chairman  and  add  that  in  some  in- 
stances unfortunately  even  on  the  Federal  level  welfare  becomes  a 
very  good  political  tool.  If  you  are  tough  on  welfare  and  that  is 
notning  new,  for  example,  the  Tarrytown  situation  in  upstate  New 
York  that  took  place  about  30  years  ago  when  a  local  politician  was 
going  to  reform  welfare  as  they  knew  it  became,  unfortunately,  a 
political  tool,  and  unfortunately  this  Nation  has  become  too  politi- 
cal. Everything  seems  to  be  done  for  political  purposes. 

Everything  seems  to  be  done  on  a  partisan  basis  and  if  your 
party  is  understanding  and  benevolent  to  those  people,  namely  peo- 
ple on  welfare  then  the  other  people  tend  to  use  this  as  a  political 
weapon  to  say  you  need  us  because  we  are  not  soft  on  those  people. 
And  you  know  you  get  a  lot  of  things  kind  of  coming  through,  like 
the  family  caps  which  stop  aid  for  another  child,  and  some  other 
Draconian-type  programs. 

So  I  think  we  all  want  reform.  I  think  we  need  to  find  a  better 
way  to  do  it.  It  is  a  system  that  is  in  great  need  of  repair,  but  the 
danger  is  that  in  a  lot  of  States,  including  my  own  of  New  Jersey, 
it  simply  becomes  a  sound  bide,  a  way  to  cut  taxes,  although  none 
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of  the  taxes  come  down  locally,  but  they  will  say  it  will  cut  taxes 
for  AFDC  because  that  sounds  good  to  those  running,  cutting  taxes. 

I  don't  have  a  question  because  I  haven't  heard  the  testimony, 
but  I  did  want  to  make  those  opening  statements. 

Thank  you,  Mr.  Chairman. 

Mr.  Towns.  I  would  like  to  thank  the  gentleman  for  his  state- 
ment and  also  his  kind  words  with  reference  to  the  Chair. 

Let  me  before  closing  out  here,  Mr.  Kass,  you  indicate  the  use 
of  a  child  impact  analysis  before  the  approval  of  every  waiver.  The 
question  is  who  should  conduct  that  analysis,  but  more  important 
who  should  pay  for  it? 

Mr.  Kass.  We  are  advocating  that  when  States  make  a  waiver 
application  that  before  it  is  approved  that  the  State  just  dem- 
onstrate in  some  way  that  they  have  thought  about  the  likely  im- 
pact on  children  and  that  at  least  they  are  taking  into  account  pos- 
sible negative  impacts  there  might  be.  The  second  part  is  that 
States  are  already  required  to  do  an  evaluation  of  whether  what 
they  are  trying  to  do  will  be  successful. 

We  are  saying  as  part  of  those  evaluations — those  are  paid  for 
by  the  State  or  Federal  Government — as  part  of  that  evaluation,  in 
addition  they  should  always  be  required  to  study  whether  these  im- 
pacts are  causing  more  homelessness,  more  hunger,  other  negative 
effects  on  children,  and  make  sure  that  those  are  studied  as  well. 

Mr.  Towns.  Suppose  they  find  out  in  the  evaluation  that  it  is 
harmful  to  children,  what  is  the  next  step? 

Mr.  Kass.  I  think  it  would  depend  on  how  harmful.  I  think  that 
certainly  the  administration  currently  has  the  ability  to  review 
waivers  at  any  time  and  I  think  it  would  depend  on  the  individual 
circumstances.  Certainly  when  there  is  clear  evidence  that  a  cer- 
tain policy  has  very  harmful  effects  on  children,  at  the  very  least 
we  shouldn't  test  it  in  other  places,  and  that  information  I  think 
would  be  very  useful  to  the  process. 

Mr.  Payne.  Mr.  Chairman,  would  you  yield  on  that? 

Mr.  Towns.  Yes. 

Mr.  Payne.  You  indicated  that  you  would  evaluate  to  see  how 
harmful  it  will  be  on  children.  What  that  implies  is  that  welfare 
reform  is  like  Dante's  Inferno,  where  you  had  seven  levels  to  pur- 

fatory.  If  it  is  maybe  only  harmful,  tnat  is  OK  If  it  is  somewhat 
armful  OK,  but  if  it  is  very  harmful,  it  is  bad.  What  do  you  mean 
by  how  harmful  and  only  if  it  is  very  harmful  would  you  reconsider 
it? 

Mr.  Kass.  Thank  you  for  asking  me  to  clarify.  Clearly,  any  harm 
being  done  to  children  we  oppose.  If  there  are  some  other  positive 
effects  from  a  policy,  one  would  have  to  balance  what  is  the  overall 
effect;  but  certainly,  very  careful  attention  must  be  paid  if  there 
are  any  specific  harms.  We  would  be  very  much  in  support  of  say- 
ing if  there  are  harmful  effects  that  that  waiver  should  be  very 
closely  examined  by  the  agency,  and  whether  it  should  continue  to 
go  on. 

Mr.  Mica.  Mr.  Chairman,  would  you  yield? 

Mr.  Towns.  I  would  be  glad  to  yield  to  the  gentleman  from  Flor- 
ida. 

Mr.  Mica.  Mr.  Kass,  after  this  is  over  and  sometime  before  I 
leave  Washington,  where  are  you  located  here  in  Washington? 
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Mr.  Kass.  Yes. 

Mr.  Mica.  Let's  take  a  couple  of  hours  and  go  out  to  Washington, 
DC  and  see  how  these  successful  programs  are  working  here  where 
you  have  some  of  the  highest  infant  mortality  rate,  where  vou  have 
children  killing  children,  where  you  have  the  epitome  of  a  failed 
welfare  system  right  here. 

Let's  take  time  to  research  and  analyze  that  and  see  if  those  pro- 
grams are  so  abusive  that  they  can't  provide  some  alternative.  I 
will  be  glad  to  do  that  with  you.  You  can  study  and  research  and 
do  anything  you  want  with  these  things,  but  I  am  telling  you  there 
has  to  be  some  better  answer  than  what  we  are  doing  just  a  few 
blocks  from  here. 

Mr.  Kass.  I  agree.  There  is  no  question.  Our  point  would  be  that 
the  current  welfare  system  absolutely  needs  fundamental  reform. 
The  question  is  are  there  certain  policies,  as  bad  as  the  current 
welfare  system  is,  which  are  even  worse.  I  think  in  certain  cases 
totally  cutting  off  all  assistance  for  people  who  are  playing  by  the 
rules  is  one  example  where  we  would  have  serious  concern.  I  would 
be  delighted  to  do  that. 

Mr.  Towns.  Let  me  take  the  opportunity  to  raise  this  with  you, 
being  you  have  been  so  involved  in  the  issue.  Each  of  you  have 
pointed  to  the  Department  approving  waivers  that  test  the  same 
program  in  several  different  States.  Wouldn't  the  results  of  the 
same  theory  in  different  places  produce  a  clear  picture  about  the 
validity  of  the  theory? 

Mr.  Greenberg.  There  are  really  several  issues  involved  there. 
One  is  that  in  some  instances  there  are  proposals  being  put  for- 
ward by  States  where  their  primary  goal  really  is  not  to  test  it; 
they  simply  want  to  be  able  to  have  the  flexibility  to  do  it.  So,  as 
a  result,  we  wind  up  putting  a  large  amount  of  evaluation  re- 
sources into  looking  at  something  where  probably  if  we  would  step 
back  we  would  say  that  it  ought  to  be  a  Federal  option  in  the  first 
place,  and  we  should  free  up  evaluation  resources  to  focus  in  other 
areas. 

The  second  concern  is  that  in  many  instances  people  may  be  in- 
terested in  testing  something,  but  the  ways  in  which  the  variations 
are  occurring  between  States  make  it  more  difficult  to  figure  out 
what  we  have  learned  at  the  end  of  the  process.  Dr.  Wiseman  gave 
the  example  of  the  asset  rules  where  we  see  a  whole  set  of  vari- 
ations between  States.  These  variations  often  occur  in  the  context 
of  multifaceted  waivers  where  a  State  is  testing  10  or  20  or  30 
things  at  the  same  time. 

At  the  end  of  that  evaluation,  perhaps  there  will  be  some  overall 
impact  for  an  experimental  group  versus  a  control  group,  but  it 
may  then  be  difficult  or  impossible  to  figure  out  how  individual 
parts  of  the  experiment  mattered.  So  there  is  a  danger  that  in 
some  instances  even  though  we  may  be  testing  the  same  thing  re- 
peatedly, we  may  not  learn  much  at  the  end  of  the  process. 

The  final  concern  arises  particularly  in  those  areas  where  there 
is  a  proposal  forward  which  potentially  poses  risks  to  its  subjects. 
Here,  there  is  a  question  as  to  whether  such  proposals  should  be 
routinely  approved  in  every  case,  or  whether  it  would  be  preferable 
as  a  matter  of  Federal  policy  to  say  let's  have  enough  experiments 
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to  be  able  to  reasonably  determine  the  impacts,  instead  of  saying 
that  every  State  which  wants  approval  will  routinely  receive  it. 

Mr.  Towns.  Thank  all  of  you  for  your  testimony.  " 

I  agree  that  this  is  something  that  needs  to  Tbe  dealt  with  and 
it  needs  to  be  done  now.  I  think  we  can  do  a  whole  lot  better  than 
we  are  doing,  no  question. 

Thank  you  very  much  for  your  testimony. 

Our  next  witness  will  be  Sidney  Johnson,  executive  director  of 
the  American  Public  Welfare  Association.  The  association  has  been 
a  major  contributor  to  the  welfare  reform  debate.  Mr.  Johnson  pro- 
vides valuable  information  on  the  use  of  waivers  and  has  been  very 
involved  in  that. 

The  next  person  is  Diane  Baillargeon,  who  is  the  deputy  commis- 
sioner for  policy  management  with  the  new  State  Department  of 
Social  Services,  New  York  Department  of  Social  Services.  New 
York's  waiver  demonstration  program  called  CAP  is  successful.  And 
she  has  a  lot  of  information  about  the  CAP  program  in  New  York, 
her  experiences  with  the  process  and  a  view  of  cost  neutrality. 

Completing  the  panel  is  Katherine  Cook.  Ms.  Cook  is  the  acting 
executive  director  of  the  income  maintenance  Administration  for 
the  Maryland  Department  of  Human  Resources.  Maryland  has  a 
successful  waiver  program  which  focuses  on  primary  and  preven- 
tive health  care.  Ms.  Cook  will  share  her  experience  with  the  waiv- 
er process  and  recommendations  for  Federal  policy.  And  we  defi- 
nitely need  some  recommendations  for  Federal  policy.  I  want  to 
thank  each  of  you  for  appearing  here  today  to  share  your  insights 
with  the  committee. 

We  will  begin  with  you  Mr.  Johnson.  Good  to  see  you  again. 

STATEMENT  OF  A.  SIDNEY  JOHNSON  HI,  EXECUTIVE 
DIRECTOR,  AMERICAN  PUBLIC  WELFARE  ASSOCIATION 

Mr.  Johnson.  Thank  you  for  this  opportunity.  There  is  unques- 
tionable national  consensus  that  the  existing  welfare  system  is  bro- 
ken. I  think  every  member  of  the  committee  has  said  that  today 
in  different  ways,  and  all  the  witnesses.  In  my  opinion,  that  is  why 
we  are  here  today  at  this  hearing,  because  the  system  doesn't  work 
and  waivers  offer  real  alternatives  to  test  different  ways  to  improve 
it. 

Not  waiting  for  Federal  efforts  to  reform  welfare,  the^  States  have 
begun  their  own  welfare  demonstration  projects.  State  human  serv- 
ice administrators  are  working  diligently  to  promote  the  movement 
of  families  on  welfare  into  self-sufficiency.  Welfare  reform  may  be 
on  hold  in  Washington,  DC,  and  I  hope  that  changes  soon,  but  it 
is  moving  ahead  in  the  States.  Nearly  one-half  of  the  States  now 
operate  welfare  reform  demonstration  projects. 

We  support  the  current  waiver  process  and  oppose  any  change 
that  would  limit  State  flexibility  to  reform  the  current  welfare  sys- 
tems. In  fact,  Mr.  Chairman  APWA's  welfare  proposal  calls  for  pro- 
viding even  more  State  flexibility.  Many  States  are  receiving  ap- 
proval for  similar  types  of  waivers,  as  has  been  discussed  here  be- 
fore, and  we  believe  an  alternative  method  by  which  States  may 
implement  their  ideas  should  be  considered. 

We  recommend  that  States  be  given  the  flexibility  to  modify  their 
State  plans  with  Federal  approval  to  implement  changes  in  AFDC 
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and  the  food  stamp  process.  The  waiver  process  can  be  a  lengthy 
one  and  State  waiver  requests  are  thoroughly  reviewed  and  evalu- 
ated by  the  administration.  Fifty-two  waiver  applications  have 
been  submitted  to  HHS  over  the  last  2  years,  of  which  only  18  have 
received  approval.  Six  have  been  withdrawn  or  terminated.  The  re- 
mainder are  pending.  Oregon's  "Jobs  Plus"  waiver  was  pending  for 
11  months  before  its  approval  and  was  modified  numerous  times  in 
response  to  requirements  imposed  by  the  administration.  Very  few 
applications  are  approved  without  change. 

It  is  important  to  note  here  that  while  we  call  for  increased  flexi- 
bility to  operate  waivers,  we  are  aware  of  the  controversy  gen- 
erated by  some  of  the  waivers.  While  States  are  committed  to  solv- 
ing problems  through  demonstration  projects,  many  of  these  State 
waivers  currently  operate  in  only  a  few  counties.  The  Wisconsin 
waiver  that  was  discussed  earlier  operates  in  two  counties,  two 
small  counties,  I  think  the  population  is  a  thousand. 

While  State  waivers  may  be  controversial,  some  policymakers  at 
the  Federal  level  have  embraced  the  more  controversial  items  and 
want  to  go  further.  Their  bills  propose  nationwide  implementation 
of  many  of  these  policies.  While  waiver  authority  is  granted  for 
controversial  issues  like  family  CAP  and  minor  parent  living  at 
home,  we  believe  it  is  far  better  to  conduct  experimentations  of 
such  issues  to  learn  about  the  successes  and  the  failures,  the  prob- 
lems and  what  works  than  enacting  national  policy  without  some 
of  that  information. 

If,  for  example,  a  reform  idea  is  going  to  fail  and  cause  difficul- 
ties for  clients,  States  or  the  Federal  Government,  we  believe  it  is 
far  better  to  have  it  fail  as  part  of  a  two  county  demonstration 
project  than  to  have  it  fail  as  an  untested  new  national  policy. 

Many  waivers  currently  operating  are  positive  and  making  a  dif- 
ference. In  your  own  State,  the  child  assistance  program,  CAP,  is 
having  a  very  positive  impact.  It  includes  raising  participants' 
gross  earnings  over  2  years  by  27  percent.  Another  successful  pro- 
gram is  Ohio's  LEAP  program  that  provides  wage  incentives  to 
teen  parents  to  stay  in  school  and  penalties  if  they  leave  school. 

The  last  panel  mentioned  only  waiver  problems  that  they  saw. 
That  is  a  terribly  out-of-balance  view  in  my  opinion  and  I  think 
they  would  say  the  same  if  they  were  here  now.  We  are  dis- 
appointed, Mr.  Chairman,  with  the  recent  decision  by  Congress  to 
limit  the  number  of  food  stamp  cash-out  demonstrations. 

APWA  strongly  supports  the  food  stamp  program,  and  believe  we 
should  look  at  it  as  an  important  part  of  a  strategy  to  both  support 
families  and  promote  self-sufficiency.  The  question  is  whether  or 
not  States  can  use  the  value  of  food  stamps  together  with  the  value 
of  AFDC  to  supplement  wages  for  private  sector  employment.  We 
want  to  enable  recipients  to  go  beyond  welfare  dependence  into 
self-sufficiency. 

While  APWA  does  not  take  a  formal  policy  position  on  individual 
State  waivers,  we  believe  that  a  number  of  State  demonstrations 
hold  great  promise  for  the  future.  I  mentioned  some  in  my  full 
statement.  We  believe  the  requirement  conducting  evaluation  of 
welfare  waivers  is  appropriate.  We  question,  however,  whether  ex- 
perimental design  is  necessary  for  all  demonstration  projects. 
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Finally,  State  demonstrations  of  welfare  reform  should  reflect  the 
same  financial  reality  that  national  welfare  reform  contains.  It  is 
inconsistent,  in  my  view,  to  recognize  that  we  will  make  an  addi- 
tional investment  of  $10  billion  or  more  for  national  welfare  re- 
form. Whether  it  is  the  Republican  bill  or  the  administration  bill, 
they  would  all  invest  at  least  that  much.  It  is  inconsistent  in  my 
view  to  say  we  should  invest  that  much  more  to  reform  welfare  at 
the  national  level  and  at  the  same  time  require  cost  neutrality  at 
State-based  reforms. 

Some  of  these  programs  are  going  to  cost  more  money.  Cost  neu- 
trality hinders  innovation,  hinders  quality  of  services  and  I  would 
underscore  hinders  benefits  to  recipients.  States  should  be  encour- 
aged, not  discouraged,  to  seek  better  programs.  Waivers  are  needed 
to  improve  a  system  we  all  want  to  improve.  They  are  not  sops  to 
Governors  as  one  of  the  preceding  witnesses  stated.  They  are  ef- 
forts to  correct  a  broken  system. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Johnson  follows:] 
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AMERICAN     PUBLIC     WELFARE     ASSOCIATION 


Kevin  W.  Concannon.  President 
A  Sidney  Johnson  III,  Executive  Director 

Introduction 

Mr.  Chairman  and  members  of  the  subcommittee,  thank  you  for  the 
opportunity  to  testify  today.  My  name  is  A.  Sidney  Johnson  HI.  I  am 
executive  director  of  the  American  Public  Welfare  Association  (APWA). 
APWA  is  a  64-year  old  nonprofit,  bi-partisan  organization  representing  all  of 
the  state  human  service  departments  as  well  as  local  public  welfare  agencies, 
and  individual  members. 

In  my  testimony  today  I  will  address  the  welfare  reform  waiver  process 
administered  by  the  Department  of  Health  and  Human  Services. 

Mr.  Chairman,  there  is  unquestionable  national  consensus  that  the  existing 
welfare  system  is  broken.  Not  waiting  for  federal  efforts  to  reform  welfare, 
the  states  have,  out  of  necessity,  begun  implementation  of  their  own  welfare 
reform  projects.  State  human  service  administrators  are  working  diligently  to 
ensure  and  promote  the  movement  of  families  on  welfare  into  self  sufficiency. 
Indeed,  welfare  reform  may  be  on  hold  in  Washington,  DC,  but  it  is  moving 
ahead  in  the  states.  Nearly  one-half  of  the  states  are  now  operating  welfare 
reform  demonstration  projects.  They  are  doing  so  because  of  the  opportunity 
provided  under  the  waiver  process  authorized  by  Section  1115  of  the  Social 
Security  Act  and  Section  17  (b)  of  the  Food  Stamp  Act  administered  by  HHS 
and  USDA. 

While  states  have  implemented  demonstration  and  research  projects  under  the 
AFDC  and  food  stamp  programs  for  several  years,  nothing  compares  to  the 
number  of  state-based  reforms  in  operation  today.  Seventeen  states  have 
received  approval  to  implement  a  welfare  reform  demonstration  project  in  the 
last  two  years.  Some  states,  such  as  Wisconsin,  have  several  concurrent 
demonstration  projects  in  operation.    The  commitment  to  welfare  reform  at 
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the  state  and  local  level  is  growing  as  approximately  25  waiver  applications 
are  now  pending. 


Increased  Flexibility 

The  waiver  authority,  particularly  under  Section  1115,  permits  states  and  the 
federal  government  to  undertake  a  variety  of  research  and  demonstration 
projects.  It  creates  opportunities  to  test  new  ideas  and  strategies.  And, 
building  on  the  goals  set  forth  in  the  1988  Family  Support  Act,  it  is  facilitating 
federal,  state,  and  community  partnerships. 

We  support  the  latitude  of  the  current  waiver  process  and  oppose  any  change 
that  would  limit  state  flexibility  to  reform  the  current  welfare  system.  In  fact, 
Mr.  Chairman,  APWA's  welfare  reform  proposal  released  in  January  of  this 
year  called  for  providing  even  more  state  flexibility.  Since  many  states  are 
seeking  and  receiving  approval  for  similar  types  of  waivers,  we  believe  an 
alternative  and  more  expedient  method  by  which  states  may  implement  their 
ideas  should  be  considered.  We  call  for  state-based  reform,  a  modification 
of  the  waiver  process,  and  we  recommend  that  states  be  given  the  flexibility 
to  modify  their  state  plans  to  implement  changes  in  the  AFDC  and  food  stamp 
programs  rather  than  seeking  federal  approval  through  the  waiver  process. 

We  call  for  states  to  have  the  option  to  liberalize  the  earned  income 
deduction,  increase  asset  and  resource  limits  for  education  and  training, 
purchase  of  a  home  or  otherwise  enhancing  employability,  including  self- 
employment  or  purchase  of  an  automobile.  States  should  be  able  to  eliminate 
the  100  hour  rule  and  quarter  of  work  requirements  for  the  AFDC 
Unemployed  Parent  program  through  the  state  plan  process.  And,  if  a  state 
wanted  to  disregard  the  income  of  stepparents  in  calculating  income  and 
eligibility,  it  could  do  so  through  a  state  plan  amendment. 

We  are  pleased,  Mr.  Chairman,  that  the  administration  has  incorporated  much 
of  our  proposal  into  the  Work  and  Responsibility  Act  of  1994.  Under  the 
President's  plan,  states  would  have  the  option-through  the  state  plan  process- 
-to  implement  the  above-mentioned  policy  changes.   Both  APWA's  and  the 
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administration's  proposal  will  not  only  result  in  a  streamlined  process,  but 
also  eliminate  requirements  for  rigorous  evaluation  and  cost  neutrality  when 
implementing  the  same  or  similar  policy  changes. 

The  waiver  process  can  be  a  lengthy  one,  and  state  waiver 'requests  are 
thoroughly  reviewed,  questioned,  and  evaluated  by  the  Administration.  As  of 
the  beginning  of  this  month,  52  waiver  applications  have  been  submitted  to 
HHS  over  the  last  2  years,  and  only  eighteen  have  received  approval.  Six 
applications  were  withdrawn »or  terminated,  and  the  remainder  of  applications 
are  pending.  As  you  may  know,  Oregon's  "Jobs  Plus"  waiver  was  pending 
for  11  months  before  its  approval,  and  was  modified -numerous  times  in 
response  to  requirements  imposed  by  the  Administration.  Very  few  of  these 
applications  are  approved  without  changes,  however  minor  or  substantial. 

It  is  important  to  note  here  that  while  we  call  for  increased  flexibility  to 
operate  waivers,  we  are  aware  of  the  controversy  generated  by  some  of  the 
waivers  that  states  have  chosen  to  request.  While  states  are  committed  to 
solving  problems  with  the  existing  system  through  experimentation  with 
demonstration  projects,  Mr.  Chairman,  as  you  know,  many  of  these  state 
waivers  currently  operate  in  a  few  counties  for  demonstration  purposes,  and 
not  statewide.  While  state  waivers  may  be  controversial,  it  is  interesting  to 
note  that  some  policymakers  at  the  federal  level  have  embraced  the  more 
controversial  ideas  and  want  to  go  further.  Their  bills  propose  nationwide 
implementation  of  these  policies.  While  waiver  authority  is  granted  for 
controversial  issues  such  as  family  cap,  minor  parents  living  at  home,  and 
time-limited  cash  assistance,  we  believe  it  is  far  better  to  conduct 
demonstrations  of  such  issues  to  learn  about  successes  and  failures  before 
enacting  national  policies  on  the  same  issues.  If,  for  example,  a  reform  idea 
is  going  to  fail  and  cause  difficulties  for  clients,  states  or  the  federal 
government,  it  is  far  better  to  have  it  fail  as  part  of  a  two  county 
demonstration  project  than  have  it  fail  as  a  new  national  policy.  Flexibility  in 
planning  and  operating  a  variety  of  ideas  is  essential  to  determine  which 
welfare  reforms  can  best  promote  client  and  family  self-sufficiency. 

We  have  some  idea  already  of  what  works.  Many  waivers  currently 
operating  are  positive  and  are  making  a  difference.  In  your  own  state  of  New 


83 


York,  Mr.  Chairman,  the  Child  Assistance  Program  (CAP)  is  having  a  very 
positive  impact  on  participants.  In  a  study  recently  completed  by  Abt 
Associates,  findings  showed  that  over  a  2  year  period,  CAP  raised 
participants'  gross  earnings  a  total  of  27%,  an  increase  in  family  income  of 
4%,  and  an  overall  increase  of  families'  chances  for  an  above  poverty  income. 
There  are  over  3,000  participants  in  CAP  which  operates  in  14  districts.  In 
your  own  district,  Mr.  Chairman,  CAP  is  in  its  e^V  stages  of  operation  with 
high  expectations  of  very  positive  things  to  come.  Another  successful 
program  is  Ohio's  Learning,  Earning,  and  Parenting  (LEAP)  program,  which 
has  received  national  attention  for  its'  targeting  of  the  teenage  population 
receiving  welfare.  LEAP  provides  a  wage  incentive  to  teen  parents  who 
attend  school  regularly,  and  induces  a  penalty  for  those  who  do  not.  The 
Manpower  Demonstration  Research  Corporation  (MDRC)  has  just  released 
new  results  in  its  ongoing  evaluation  of  the  program,  and  findings  remain 
positive  for  teens  who  entered  the  program  while  enrolled  in  school.  For  this 
population,  LEAP  substantially  increased  high  school  and  GED  completion. 
And  there  are  more. 

Many  states  are  promoting  work  in  ways  that  increase  family  earnings  and 
family  security.  For  example,  20  states  have  received  approval  or  have 
waivers  pending  to  modify  the  earned  income  deduction;  27  states  have  or 
plan  to  increase  asset  or  resource  limits;  and  19  states  are  eliminating  or  plan 
to  eliminate  the  100  hour  rule. 

Food  Stamp  Cash  Out 

We  are  very  disappointed,  however,  with  the  recent  decision  by  Congress  to 
limit  the  number  of  food  stamp  cash  out  demonstrations.  During  House- 
Senate  conference  committee  negotiations  on  the  FY  95  agriculture 
appropriations  bill,  H.R.  4SS4,  the  number  of  food  stamp  cash  out 
demonstrations  was  limited  to  no  more  than  3%  of  the  food  stamp  households 
nationally  or  25  demonstration  projects.  Indeed,  with  a  3%  limitation 
adopted  in  good  faith,  there  is  no  reason  for  the  second  limitation  on  the 
number  of  projects. 
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Mr.  Chairman,  we  strongly  object  to  this  limitation,  and  hope  that  Congress 
will  not  enact  a  similar  limitation  next  year.  Instead,  each  waiver  application 
should  be  evaluated  on  its  merits  and  contribution  to  our  knowledge  base. 

A  further  point,  Mr.  Chairman,  lies  at  the  heart  of  the  food  stamp  cashout 
debate.  APWA  strongly  supports  the  Food  Stamp  program  that  provides  food 
for  children  and  families,  and  we  believe  we  need  to  look  at  it  as  an  important 
part  of  a  strategy  to  support  families  and  promote  self-sufficiency.  The 
question  states  are  asking  is  whether  or  not  we  can  use  the  value  of  the 
benefit  of  food  stamps  together  with  the  cash  value  of  AFDC  benefit  to 
supplement  wages  for  private  sector  employment.  We  want  to  enable 
recipients  to  go  beyond  welfare  dependence  into  self-sufficiency  and 
economic  growth.  We  need  to  create  jobs  for  current  clients  -  and  wage 
supplementation  is  a  good  way. 

This  idea  is  demonstrated  in  Oregon's  recently  approved  waiver,  "Jobs  Plus." 
It  promotes  employment  and  provides  an  important  safety  net  for  participants. 
For  example,  if  a  participant  earns  less  in  adjusted  gross  wages  plus  advance 
Earned  Income  Tax  Credit  (EITC)  than  expected  because  the  employer  did 
not  pay  the  participant  for  unexcused  hours  due  to  work  absence,  Oregon  will 
make  a  supplemental  payment  to  the  participant.  The  payment  is  such  that 
the  participant's  adjusted  gross  wages  plus  advance  EITC,  plus  the 
supplemental  payment,  will  equal  the  greater  of:  the  amount  of  AFDC  and 
food  stamp  benefit  cashout  if  the  participant's  needs  were  removed  from  the 
unit  in  determining  benefit  level;  or  the  amount  of  AFDC  and  food  stamp 
benefit  cashout  minus  the  amount  of  adjusted  gross  wages  plus  advance  EITC 
not  earned  by  the  participant  because  of  hours  of  unexcused  absences. 

Waivers  and  Federal  Welfare  Reform 

As  you  may  know  Mr.  Chairman,  the  terms  and  conditions  for  every 
approved  waiver  allow  either  the  federal  agencies  or  the  states  to  terminate 
demonstrations  for  cause  at  any  time.  The  terms  and  conditions  also  stipulate 
that  if  federal  or  state  statutes  or  regulations  such  as  welfare  reform  are 
enacted,  the  states  and  federal  agencies  will  reassess  the  demonstration  and 
develop  a  strategy  for  dealing  with  the  demonstration  project.    States  are 
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particularly  concerned  that  federal  welfare  reform  legislation  could  preempt 
their  projects.  It  is  our  hope  that  if  a  state  wants  to  continue  its  demonstration, 
that  it  will  be  allowed  to  do  so. 

Evaluation 

While  APWA  does  not  take  a  formal  policy  position  on  individual  state 
waivers,  we  believe  that  a  number  of  state  demonstrations  hold  great  promise 
for  future  welfare  policy.  For  example,  Michigan's  To  Strengthen  Michigan 
Families  and  New  York's  Child  Assistance  Program  will  tell  us  a  great  deal 
about  the  work  incentive  effect  of  liberalizing  the  earned  income  disregard. 
Florida,  Vermont  and  Wisconsin  are  testing  various  approaches  to  time- 
limited  cash  assistance.  And,  Ohio  is  testing  the  effect  of  using  financial 
penalties  and  rewards  on  school  attendance  by  teens. 

We  believe  the  requirement  for  conducting  an  evaluation  of  welfare  reform 
waivers  is  appropriate.  We  question,  however,  whether  an  experimental 
design  is  necessary  in  all  demonstration  projects.  In  addition,  we  seem  to  be 
spending  too  much  time  and  resources  on  evaluating  policy  changes  that  don't 
need  evaluating,  such  as  the  100  hour  rule. 

But,  our  main  goal  should  be  that  we  learn  something  useful  from  these 
demonstrations.  There  are  too  many  important  policy  assumptions  being 
tested  for  us  not  to  be  fully  committed  to  evaluation.  One  way  to  help  ensure 
there  is  a  commitment  is  for  HHS  and  USDA  to  do  more  to  help  states 
manage  their  evaluations  through  ongoing  technical  assistance  and  to  work 
closely  with  the  states  to  see  as  many  of  the  evaluations  through  to  the  end  as 
possible. 

Cost  Neutrality 

Calculating  cost  neutrality  over  the  life  of  the  project  versus  year  to  year  as 
was  done  in  the  past  has  been  a  significant  improvement  in  the  waiver 
process.  But,  the  cost  neutrality  provision  still  requires  the  states  to  assume 
all  of  the  financial  risks  if  a  demonstration  project  results  in  an  increased  cost 
to  the  federal  government.    We  believe  the  federal  government  has  a  large 


86 


stake  in  the  success  or  failure  of  welfare  reform  demonstration  projects 
because  of  the  potential  effect  on  future  welfare  policy.  We  believe  strongly 
this  stake  should  include  a  shared  financial  responsibility  as  well. 

State  demonstrations  of  welfare  reform  should  reflect  the  same  financial 
reality  that  national  welfare  reform  contains.  It  is  inconsistent  to  recognize 
that  we  will  make  an  additional  investment  of  $10  billion  or  more  to  reform 
the  welfare  system  at  the  federal  level,  and  at  the  same  time,  require  cost 
neutrality  in  the  implementation  of  comprehensive  state-based  reforms.  We 
have  heard  from  our  constituents  that  cost  neutrality  hinders  innovation, 
quality  of  services,  and  benefits  to  recipients.  States  should  be  encouraged, 
not  discouraged,  to  seek  better  programs. 

Closing 

Mr.  Chairman  we  commend  the  administration  for  its  work  with  the  states  in 
the  waiver  process.  While  not  a  perfect  system,  it  has  afforded  many  states 
the  opportunity  to  test  alternative  approaches  to  reform.  It  has  created  the 
potential  for  a  "bottoms-up"  process  for  influencing  national  policy.  And,  we 
have  every  hope  that  it  will  contribute  significantly  to  the  body  of  knowledge 
in  welfare  policy  research. 

Thank  you  for  the  opportunity  to  testify  today.  I  would  be  happy  to  answer 
any  questions. 
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Mr.  Towns.  Thank  you  very  much.  Ms.  Baillargeon. 

STATEMENT  OF  DIANE  BAILLARGEON,  DEPUTY  COMMIS- 
SIONER FOR  POLICY  MANAGEMENT,  NEW  YORK  STATE  DE- 
PARTMENT OF  SOCIAL  SERVICES 

Ms.  Baillargeon.  Mr.  Chairman  and  members  of  the  sub- 
committee, thank  you  for  the  opportunity  to  present  testimony  on 
New  York's  experience  with  the  Federal  waiver  process.  First,  I 
would  like  to  commend  this  administration  for  its  commitment  to 
a  reinvigorated  waiver  process.  The  President  knows  firsthand  the 
significance  of  State  flexibility  in  administering  these  complex  pro- 
grams and  has  translated  his  experience  into  a  more  streamlined 
and  responsive  Federal  waiver  process. 

A  significant  example  of  how  important  the  waiver  process  is  to 
innovation  and  welfare  is  the  New  York  Child  Assistance  Program 
or  CAP.  CAP  is  a  unique  alternative  for  single-parent  families  on 
AFDC.  CAP  recently  won  the  prestigious  Ford  Foundation,  Har- 
vard University  innovation  in  government  award  and  we  are  very 
proud  of  that. 

CAP  was  the  brain  child  of  the  task  force  on  poverty  and  welfare 
established  by  Governor  Mario  Cuomo  in  1986.  CAP  has  been  oper- 
ating in  New  York  State  as  a  Federal  waiver  demonstration  since 
1988;  at  that  time  in  7  counties,  now  in  14.  To  date,  more  than 
5,700  families  have  been  served  by  the  CAP  program.  In  CAP  if 
you  hustle,  if  you  show  some  ambition  and  incentive,  you  do  better. 
You  are  not  punished  for  working;  you  are  rewarded  the  way  peo- 
ple are  supposed  to  be  rewarded;  by  earning  it. 

Your  benefit  is  not  reduced  dollar  for  dollar  against  what  you 
earn,  as  current  statute  provides,  but  at  a  rate  beginning  at  10  per- 
cent and  gradually  rising  until  your  income  reaches  a  level  of  about 
150  percent  of  the  poverty  line  and  you  are  ready  to  begin  manag- 
ing on  your  own.  This  more  favorable  treatment  of  earnings  is  a 
major  attraction  of  CAP.  In  fact,  CAP  makes  sense  only  for  people 
who  work.  CAP  is  financially  more  advantageous  than  AFDC  only 
if  you  work.  To  be  eligible  for  CAP,  custodial  parents  must  have 
obtained  a  child  support  order  from  the  courts  tor  each  child  to  be 
enrolled. 

The  State  then  takes  on  the  responsibility  for  collecting  the  pay- 
ments and  guarantees  a  set  level  of  monthly  income  to  each  child 
covered  by  a  support  order.  CAP  participants  get  cash  instead  of 
food  coupons  for  their  monthly  food  subsidy.  They  and  their  chil- 
dren can  shop  for  groceries  like  everyone  else  without  being  stig- 
matized by  having  to  use  food  stamps.  They  are  also  given  greater 
freedom  overall  managing  their  money.  They  are  given  help  with 
things  like  budgeting  if  they  need  it,  but  they  do  it,  just  like  every- 
one else. 

And  when  their  earnings  allow  it,  they  can  put  a  little  away  and 
begin  building  a  cash  reserve  for  emergencies.  By  contrast,  AFDC 
puts  very  strict  limitations  on  resources  such  as  this.  CAP  gives 
participants  more  intensive  and  more  personalized  case  manage- 
ment services,  with  CAP  workers  carrying  significantly  fewer  cases 
than  workers  on  the  standard  AFDC  program.  The  CAP  office  is 
separate  physically  from  the  welfare  office.  CAP  offices  are  clean, 
attractive  settings.  They  often  look  like  insurance  offices. 
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Let  me  tell  you  the  results  of  CAP.  CAP  was  evaluated  through 
a  rigorous  independent  evaluation  conducted  by  Abt  Associates. 
Compared  to  a  control  group,  families  who  are  eligible  for  CAP 
earn  27  percent  more  in  wages.  There  was  a  25  percent  increase 
in  the  number  of  CAP  eligible  families  who  obtained  support  or- 
ders. CAP-eligible  families  are  18  percent  more  likely  to  have  in- 
come exceeding  125  percent  of  poverty  and  very  importantly,  CAP 
was  cost  neutral.  It  didn't  cost  the  Federal  Government  or  the  tax- 
payers of  New  York  any  more  to  run  the  CAP  program  in  the  way 
that  I  have  described  and  to  do  positive  welfare  reform  in  the  way 
that  I  have  described  than  to  run  the  traditional  AFDC  system. 

In  New  York,  we  are  encouraged  by  the  results  and  are  moving 
on  to  reforming  our  whole  welfare  system,  and  have  submitted  a 
Federal  waiver  application  for  something  we  call  jobs  first,  which 
is  the  partner  of  CAP,  the  front  door  to  the  welfare  system. 

My  final  comments  relate  to  the  waiver  process  itself.  I  have 
been  personally  involved  in  negotiating  waivers  with  HHS  and  I 
would  like  to  comment  on  that  process. 

We  believe  that  it  is  clearly  reasonable  and  responsible  for  the 
Federal  Government  to  require  States  seeking  change  in  the  rules 
of  the  game  that  they  should  identify  accurately  what  it  is  they 
want  to  change  and  argue  persuasively  for  the  merits  of  the  pro- 
posed changes.  The  Federal  agencies  we  deal  with,  in  particular 
Department  of  Health  and  Human  Services,  have  responded  to  our 
requests  promptly  and  have  conducted  their  detailed  reviews  of  our 
applications  with  unassailable  professionalism. 

There  are,  however,  several  problems,  not  with  the  process  itself, 
but  with  the  breadth  of  waiver  authority  that  HHS  is  given  by  stat- 
ute, and  with  the  special  terms  and  conditions  that  are  attached 
to  the  securing  of  waivers.  First,  section  1115  grants  HHS  statu- 
tory authority  to  waive  only  those  provisions  contained  in  the  So- 
cial Security  Act  State  plan  requirements. 

This  authority,  in  our  view,  should  have  been  expanded  as  sub- 
stantive requirements  on  the  States  found  their  way  over  the  years 
into  other  sections  of  the  various  titles  of  the  Social  Security  Act. 
Waiver  authority  does  not  extend  to  these  sections.  In  the  interest 
of  innovation  and  reform,  we  believe  it  should. 

As  for  the  special  terms  and  conditions,  most  onerous  of  these 
are  the  requirement  for  cost  neutrality  and  those  concerning  the 
evaluation  of  demonstrations.  The  cost  neutrality  requirement, 
which,  to  my  knowledge,  the  Department  of  Health  and  Human 
Services  views  as  a  prerequisite  to  approval,  effectively  puts  all  po- 
tential financial  liability  of  welfare  reform  initiatives  in  the  lap  of 
the  implementing  State.  The  Federal  Government  is  not  willing  to 
assume  any  costs  that  the  waivers  might  generate,  insisting  tnat 
it  be  held  harmless. 

Finally,  we  believe  firmly  in  evaluating  new  programs.  It  is  not 
the  principle  we  question,  but  the  application.  Consider,  for  exam- 
ple, the  question  of  permanent  change.  How  long  and  how  much 
data  is  required  before  a  demonstration  program  is  deemed  suc- 
cessful? 

New  York  has  been  operating  CAP  since  1988,  yet  we  must  con- 
tinue to  operate  under  rigorous  evaluation  requirements,  ongoing 
random  assignment  with  all  the  administrative  burdens  that  that 
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imposes  on  us,  and  very  severe  limitations  on  our  ability  to  expand 
the  program. 

The  issue  that  we  would  like  to  present  to  the  committee  is 
under  what  conditions  will  successful  waiver  demonstrations  that 
have  been  rigorously  evaluated,  be  institutionalized  and  be  avail- 
able as  a  State  option. 

Thank  you. 

[The  prepared  statement  of  Ms.  Baillargeon  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  Diane 
Baillargeon,  Deputy  Commissioner  for  Policy  Management  at  the  New 
York  State  Department  of  Social  Services.   On  behalf  of 
Commissioner  Michael  Dowling,  who  regrets  that  he  cannot  be  here 
today,  I  thank  you  for  this  opportunity  to  present  testimony  on 
New  York's  experience  with  the  federal  waiver  process. 

We  would  like  to  commend  this  Administration  for  its 
commitment  to  a  reinvigorated  waiver  process.   The  President 
knows  firsthand  the  significance  of  state  flexibility  in 
administering  these  complex  programs,  and  has  translated  his 
experience  into  a  more  streamlined  and  responsive  federal  waiver 
process. 

The  federal  government  must  continue  to  be  a  strong  and 
active  partner  in  the  development  and  administration  of  welfare 
programs.   However,  the  states  must  continue  to  take  the  lead  in 
adapting  programs  that  better  serve  the  needs  of  their 
populations.   The  federal  waiver  process  has  provided  the 
flexibility  necessary  for  states  to  model  programs  that  are 
responsive  to  constituent  needs.   Using  the  waiver  process,  New 
York  has  been  able  to  develop  innovative  approaches  to  welfare. 

A  significant  example  of  how  important  the  waiver  process  is 
to  innovation  in  welfare  programs  is  the  New  York  Child 
Assistance  Program  (CAP) ,  a  unique  alternative  for  single-parent 
families  on  AFDC. 

CAP  was  the  brainchild  of  the  Task  Force  on  Poverty  and 
Welfare,  established  by  Governor  Mario  Cuomo  in  1986.   CAP  has 
been  operating  in  New  York  as  a  demonstration  since  1988  —  at 
that  time  in  seven  counties;  at  present  in  14  counties,  including 
Brooklyn  in  New  York  City. 

I  might  add,  parenthetically,  that  CAP  has  won  the 
prestigious  Ford  Foundation  award  for  innovation  in  government, 
as  a  model  worthy  of  replication  nationwide. 

CAP  doesn't  tinker  around  the  edges  of  the  present  AFDC 
system.   It  is  radically  different  —  in  its  presuppositions,  its 
objectives  and  its  design.   In  order  to  operate  CAP,  certain 
provisions  of  federal  statute  must  be  waived. 

CAP  is  based  on  two  core  principles  essential,  we  think,  for 
any  true  welfare  reform. 

First,  that  work  should  pay  off.   That  poor  people  on 
welfare  should  be  given  the  same  incentive  to  work  as  everyone 
else.   If  work  doesn't  pay,  if  it  can  even  penalize  you  and  your 
family,  then  the  game  is  lost  right  at  the  beginning. 
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Second  principle:   parents  are  responsible  for  supporting 
the  children  they  bring  into  the  world.   Both  parents,  married  or 
not.   Wherever  they  are.   Whether  they  choose  to  live  with  their 
children  and  help  raise  them,  or  not.   In  every  instance,  the 
principle  must  be  established  and  enforced  —  both  parents  have 
the  obligation  to  contribute  to  the  support  of  their  children. 

The  CAP  program  embodies  these  principles. 

In  CAP,  if  you  hustle,  if  you  show  some  ambition  and 
incentive,  you  do  better.   You're  not  punished  for  working. 
You're  rewarded,  the  way  people  are  supposed  to  be  rewarded  —  by 
earning  it. 

Your  benefit  is  not  reduced  dollar-for-dollar  against  what 
you  earn  —  as  current  statute  requires  —  but  at  a  rate 
beginning  at  10  percent  and  gradually  rising  until  your  income 
reaches  a  level  of  about  150%  of  the  poverty  line,  and  you  are 
ready  to  begin  managing  on  your  own. 

This  more  favorable  treatment  of  earnings  is  a  major 
attraction  of  CAP.   In  fact,  CAP  makes  sense  only  for  people  who 
work.   CAP  is  financially  more  advantageous  than  AFDC  only  if  you 
work. 

To  be  eligible  for  CAP,  custodial  parents  must  have  obtained 
a  child-support  order  from  the  courts  for  each  child  to  be 
enrolled.   The  state  then  takes  on  the  responsibility  for 
collecting  the  payments,  and  guarantees  a  set  level  of  monthly 
income  to  each  child  covered  by  a  support  order. 

CAP  participants  get  cash  instead  of  coupons  for  their  food 
subsidy.   They  and  their  children  can  shop  for  groceries  like 
anyone  else,  without  being  stigmatized  by  having  to  use  food 
stamps.   They  are  also  given  greater  freedom  overall  in  managing 
their  money.   They're  given  help  with  things  like  budgeting  if 
they  need  it,  but  they  do  it  —  just  like  everyone  else.   And 
when  their  earnings  allow  it,  they  can  put  a  little  away  and 
begin  building  a  cash  reserve  for  emergencies,  for  tuition,  for 
any  of  the  things  all  the  rest  of  us  save  for.   By  contrast,  AFDC 
puts  very  strict  limitations  on  resources  such  as  this. 

CAP  gives  participants  more  intensive  and  more  personalized 
case  management  services,  with  CAP  workers  carrying  significantly 
fewer  cases  than  workers  in  the  standard  AFDC  program. 

The  CAP  office  is  separate  physicallv  from  the  welfare 
office.   CAP  offices  are  clean,  attractive  settings  that  help 
give  participants  a  better  image  of  themselves,  and  convey  a  more 
businesslike  set  of  expectations. 
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In  effect,  CAP  is  a  social  contract  that  spells  out  mutual 
responsibilities.   CAP  gives  participants  greater  freedom.   In 
return,  it  expects  more  of  participants  —  more  cooperation,  more 
responsibility,  more  planning,  more  results. 

The  preliminary  results  of  CAP  —  gauged  through  a  rigorous 
evaluation  process  —  are  encouraging.   More  people  are  going  to 
work.   More  child  support  orders  are  being  secured.   Earnings  are 
up.   And  families  are  enjoying  a  higher  standard  of  living. 

The  evaluation  of  CAP,  conducted  by  Abt  Associates  Inc., 
used  an  experimental  design  to  determine  the  impacts  of  CAP  and 
its  costs  and  benefits.   A  random  sample  of  4287  AFDC  single- 
parent  families  in  three  of  the  original  CAP  demonstration  sites 
was  selected  to  participate  in  the  experiment.   Using  random 
assignment,  half  of  the  families  were  placed  in  a  treatment  group 
and  the  rest  were  placed  in  a  control  group.   Members  of  the 
treatment  group  were  given  the  opportunity  to  enroll  in  CAP  if 
they  met  the  program's  eligibility  requirements,  while  members  of 
the  control  group  were  not  permitted  to  participate  in  CAP  for 
the  duration  of  the  demonstration. 

The  behavior  of  members  of  the  treatment  and  control  groups 
was  tracked  for  two  years,  starting  with  the  date  they  entered 
the  study.   Abt  compared  the  two  groups  with  respect  to  hours 
worked,  earnings,  total  income,  poverty  status,  participation  in 
employment  and  training  programs,  child  support  status  and 
payments,  receipt  of  government  benefits,  and  other  outcome 
measures. 

The  evaluation  results  show  that  CAP  has  had  significant 
positive  impacts: 

*  treatment  group  earnings  were  27%  higher  than  control 
group  earnings; 

*  there  was  a  25%  increase  in  the  number  of  treatment 
group  members  who  obtained  support  orders  for  all 
children  who  lacked  them; 

*  treatment  group  families  were  18%  more  likely  to  have 
income  exceeding  125%  of  poverty; 

*  the  cost/benefit  analysis  found  that  CAP  was  able  to 
achieve  these  impacts  without  any  significant  increase 
or  decrease  in  the  amount  paid  in  government  benefits. 

What's  more,  in  CAP  the  principal  source  of  income  is  the 
custodial  parent's  earnings  from  a  job.   That,  together  with 
child  support  contributed  by  the  absent  parent,  means  that  only 
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about  one-third  of  a  typical  CAP  family's  income  comes  from 
public  funds.   For  a  family  in  the  AFDC  program,  about  90  percent 
of  income  is  from  public  funds. 

CAP  workers  love  the  program.   And  so  do  the  participants. 
That,  in  itself,  is  radical  reform. 

From  our  viewpoint  at  the  New  York  State  Department  of 
Social  Services,  CAP  is  an  important  first  step  in  the  search  for 
alternatives  to  our  present  system.   But  because  CAP  —  as 
presently  constituted  —  is  not  for  everyone,  it  is  not  the  whole 
answer . 

Building  on  CAP,  we  have  moved  on  to  a  broader  reform  called 
Jobs  FIRST,  and  have  requested  a  set  of  waivers  that  will  allow 
us  to  enhance  the  work  already  begun  under  this  initiative. 

Jobs  FIRST  restructures  our  interactions  with  clients, 
emphasizing  jobs  from  their  very  first  encounter  with  the  system. 
Its  purpose  is  to  divert  as  many  applicants  as  possible  from  the 
full-blown  welfare  system,  and  to  send  the  clear  message  that 
welfare  is  about  jobs.   Those  who  need  to  enter  the  system  will 
know  that  the  assistance  we  provide  comes  with  the  expectation 
that  they  will  be  active  participants  with  us  in  the  attempt  to 
get  them  on  the  road  to  self-sufficiency.   The  transition  out  of 
welfare  will  be  based  on  CAP  or  CAP-like  alternatives. 

As  for  the  waiver  process  itself,  it  is  clearly  reasonable 
and  responsible  of  the  federal  government  to  require  that  states 
seeking  to  change  the  rules  of  the  game  should  identify 
accurately  what  it  is  they  want  to  change  and  argue  persuasively 
for  the  merits  of  the  proposed  changes. 

I  have  been  directly  involved  in  the  process,  and  have 
spoken  with  others  —  for  example,  the  CAP  program  designers  and 
managers  —  with  experience  in  seeking  waivers.   No  one  has  much 
quarrel  with  the  process  itself. 

I  wish  to  add  that  the  federal  agencies  we  deal  with  —  the 
Department  of  Health  and  Human  Services  (HHS) ,  for  example  — 
have  responded  to  our  requests  promptly,  and  have  conducted  their 
detailed  reviews  of  our  applications  with  unassailable 
professionalism. 

There  are,  however,  several  problems  —  not  with  the  process 
itself  but  with  the  breadth  of  waiver  authority  that  HHS  is  given 
by  statute,  and  with  the  Special  Terms  and  Conditions  that  are 
attached  to  the  securing  of  waivers. 

Section  1115  grants  HHS  statutory  authority  to  waive  only 
those  provisions  contained  in  the  Social  Security  Act's  state 
plan  requirements.   This  authority,  in  our  view,  should  have  been 
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expanded  as  substantive  requirements  on  the  states  found  their 
way  over  the  years  into  other  sections  of  the  various  titles  of 
the  Social  Security  Act.   Waiver  authority  does  not  extend  to 
these  sections.   In  the  interest  of  innovation  and  reform,  we 
believe  it  should. 

As  for  the  Special  Terms  and  Conditions,  the  most  onerous  of 
these  are  the  requirements  for  cost  neutrality  and  those 
concerninq  the  evaluation  of  demonstrations. 

The  cost-neutrality  requirement  —  which,  to  my  knowledqe, 
the  Department  of  Health  and  Human  Services  views  as  prerequisite 
to  approval  of  any  waiver  demonstration  project  —  effectively 
puts  all  potential  financial  liability  of  welfare-reform 
initiatives  in  the  lap  of  the  implementinq  state.   The  federal 
qovernment  is  not  willinq  to  assume  any  costs  that  the  waivers 
miqht  qenerate,  insistinq  that  it  be  held  harmless. 

These  demonstrations  are  to  social  services  what  research 
and  development  are  to  other  enterprises.   In  seekinq  to 
encouraqe  innovation  without  assuminq  any  risks,  the  federal 
qovernment  is,  I  believe,  abridqinq  and  diminisninq  the  states1 
potential  for  developinq  new  ideas  that  could  transform  the 
welfare  system  and  benefit  the  nation. 

We  at  the  state  level,  havinq  experienced  some  very 
strinqent  budqets  of  our  own,  fully  understand  the  financial  and 
budqetary  restraints  under  which  the  federal  qovernment  is 
operatinq.   We  understand,  too,  that  the  federal  qovernment 
subsidizes  many  thinqs.   In  the  end,  it  is  a  question  of  choices. 
This  much  is  clear:   there  would  be  far  more  willinqness  on  the 
part  of  the  states  to  experiment,  and  a  qreater  pool  of  proqrams 
like  CAP,  if  the  federal  qovernment  were  willinq  to  take  some 
reasonable  risks  on  research  and  development,  on  innovation  in 
social  services. 

We  believe  —  perhaps  not  surprisinqly  —  that  the  federal 
qovernment  should  become  a  more  equal  partner  with  the  states, 
assuminq  half  the  risk  of  reform,  just  as  it  presently  shares 
half  of  any  savinqs  that  approved  waiver  demonstration  projects 
qenerate. 

It  is  not  the  idea  of  cost  neutrality  that  we  question,  but 
its  application  in  ways  that  can  be,  we  believe,  counter- 
productive. 

Likewise,  we  believe  firmly  in  evaluatinq  new  proqrams.   It 
is  not  the  principle  we  question,  but  its  application.   Consider, 
for  example,  the  question  of  permanent  chanqe:   How  lonq  and  how 
much  data  is  required  before  a  demonstration  project  is  deemed 
successful?   New  York  has  been  operatinq  CAP  since  1988  and  we 
believe  we  have  sufficient  data  to  arque  for  movinq  CAP  from  a 
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waiver  demonstration  to  a  statewide  program.   Given  the  successes 
of  CAP,  the  State  believes  its  components  should  be  a  state 
option. 

As  it  now  stands,  we  continue  to  bear  the  considerable 
administrative  and  financial  burdens  of  running  CAP  as  a 
demonstration  with  the  full  panoply  of  evaluation  tools  in  place, 
including  a  growing  number  of  treatment  groups  and  control  groups 
as  we  expand  the  program. 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  hope  these 
brief  reflections  on  the  Section  1115  waiver  process  and  related 
questions  are  helpful  to  you  as  you  continue  your  review  of 
federal  government  operations. 

I  thank  you  for  giving  me  the  opportunity  to  present  them. 
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Mr.  Towns.  Thank  you  very  much.  Ms.  Cook. 

STATEMENT  OF  KATHERINE  L.  COOK,  ACTING  EXECUTIVE  DI- 
RECTOR, INCOME  MAINTENANCE  ADMINISTRATION,  MARY- 
LAND DEPARTMENT  OF  HUMAN  RESOURCES 

Ms.  Cook.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. I  welcome  the  opportunity  to  address  the  issue  of  the  waiv- 
er process. 

Maryland  is  currently  operating  a  primary  prevention  initiative, 
we  call  it,  under  the  1115  waiver  authority.  We  recently  won  the 
southeast  council  of  State  governments  award  for  the  most  out- 
standing innovation  in  the  year.  This  program  fosters  kids  going  to 
school  regularly  and  getting  good  health  care  on  a  regular  basis. 

This  year  the  Governor  also  completed  the  Governor's  Commis- 
sion on  Welfare  Reform,  which  studied  the  waiver  process  and 
which  looked  at  other  types  of  reform  we  could  pursue.  We  also 
have  another  waiver  pending  before  the  administration  for  children 
and  families.  That  waiver  has  been  pending  since  February  1994. 
We  submitted  it  then  and  it  is  pending  now.  Our  original  waiver, 
we  submitted  in  May  1992,  and  it  was  approved  in  June  1992.  So 
I  think  that  might  be  the  record  for  quick  approvals. 

We  really  value  the  waiver  process  and  Maryland  supports  con- 
tinuation of  it.  It  is  very  flexible  for  States  and  we  feel  that  we 
need  that  kind  of  flexibility.  We  strongly  support  the  continuation 
of  a  rigorous  evaluation  component.  While  this  can  be  cumbersome 
and  it  is  administratively  complex,  we  need  to  thoroughly  test  new 
ideas  and  make  sure  we  aren't  in  fact  harming  people  more  than 
the  current  system  already  is. 

However,  we  do  believe  that  there  comes  a  point  at  which  suc- 
cessful projects  need  to  be  institutionalized  and  need  to  be  incor- 
porated as  State  options.  There  is  no  reason  if  a  program  has  been 
successful  to  continue  that  cumbersome  process  as  we  currently 
must  do. 

I  would  like  to  tell  you  a  bit  about  our  primary  prevention  initia- 
tive. Our  initiative  requires  that  parents  send  their  kids  to  school 
at  least  80  percent  of  the  time  and  also  requires  that  preschool  kids 
get  preventive  health  care,  and  that  includes  immunizations.  If  the 
parents  don't  comply  with  these  requirements,  there  is  a  $25  sanc- 
tion disallowance  from  the  grant.  Ninety-three  percent  of  our  popu- 
lation is  in  compliance  with  these  requirements  at  any  given  time 
and  over  time  the  vast  majority,  probably  as  many  as  8  percent  of 
the  people,  come  into  compliance  with  these  requirements.  That 
means  that  kids  are  going  to  school  more  regularly  and  getting 
good  health  care. 

At  this  time  we  don't  have  evaluative  data  in  yet,  but  we  do 
know  that  we  are  seeing  a  41  percent  increase  in  well-child  visits. 
We  know  the  compliance  rate  we  are  having  amongst  our  clientele, 
and  more  importantly,  we  hear  and  see  what  is  happening  in  our 
State.  One  piece  I  didn't  tell  you  about  was  that  we  also  offer  a  $20 
incentive  per  year  if  adults  and  school  age  kids  get  preventive 
health  care.  One  adult  decided  she  was  going  to  go  for  a  checkup. 
She  hadn't  had  one  in  many,  many  years.  Sne  went  to  her  gyne- 
cologist and  found  that  she  had  cervical  cancer  and  she  was  able 
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to  save  her  life.  She,  in  fact,  wrote  us  a  letter  thanking  us  for  hav- 
ing this  requirement. 

She  said  she  never  would  have  gone  for  that  checkup  were  it  not 
for  the  $20  that  she  really  wanted.  She  thought  she  was  healthy, 
and  she  wasn't  having  any  symptoms.  I  think  the  kind  of  flexibility 
that  we  can  gain  from  waivers  really  enhances  people's  lives.  We 
have  numerous  incidents  of  kids  whose  parents  had  not  initially 
complied,  but  after  the  disallowance  did  come  in  for  health  care. 
Many  were  found  to  have  serious  health  problems  or  were  found 
to  be  sick  kids.  So  we  urge  you  to  continue  that  kind  of  flexibility. 

In  Maryland,  this  is  almost  a  statewide  waiver.  We  are  affecting 
75,000  families  in  Maryland  out  of  80,000  families  in  Maryland. 

I  would  just  like  to  say  a  few  more  comments  about  the  waiver 
process  itself.  I  think,  as  several  witnesses  have  pointed  out,  there 
is  a  need  for  a  few  more  rules  about  the  waiver  process  and  the 
fact  that  there  have  been  none  has  led  I  think  at  times  to  some 
confusion  and  delay  in  approving  waivers,  so  I  welcome  seeing  the 
new  regulations  that  have  been  proposed. 

I  will  say  that  in  all  of  our  experience  with  the  Federal  Govern- 
ment around  the  waiver  issues,  I  don't  think  that  it  has  been  the 
fault — the  delays  are  not  necessarily  the  fault  of  the  staff.  They 
have  been  most  helpful  to  us. 

A  very  significant  issue  is  the  one  addressed  previously  of  cost 
neutrality.  That  certainly  does  prohibit  a  State  from  pursuing  inno- 
vation, and  you  have  to  make  very  tough  choices  if  you  are  to  come 
out  with  a  program  that  is  going  to  be  cost  neutral.  That  may  be 
a  plus  in  that  I  think  if  any  welfare  reform  is  going  to  pass  the 
Federal  legislature,  it  is  going  to  have  to  make  tough  choices,  too. 
But  I  believe  strongly  that  the  Federal  Government  should  partici- 
pate in  the  risk.  There  is  risk  in  innovation  and  I  think  it  should 
be  a  shared  partnership.  Perhaps  we  can  find  some  mid-ground 
where  if  there  is  a  proposal  consistent  with  Federal  goals  and  poli- 
cies that  that  risk  be  taken  by  the  Federal  Government  as  well  as 
State  and  local  governments. 

I  think  that  there  should  also  be  an  opportunity  for  administra- 
tive waivers  within  the  administration  for  children  and  families 
much  as  the  food  and  nutrition  service  offers.  These  are  waivers 
that  are  offered  without  the  need  to  do  an  evaluation  or  to  have 
cost  neutrality.  They  are  set  up  for  ease  of  administration,  they  are 
set  up  for  specific  time  limits  and  often  address  unique  manage- 
ment problems  within  a  jurisdiction  and  allow  for  much  better, 
more  efficient  administration. 

I  would  like  to  say  I  do  think  our  current  system  is  harming  chil- 
dren every  single  day,  and  we  need  to  look  at  that  issue  as  we  ap- 
prove new  waivers.  I  believe  the  administration  for  children  and 
families  is  looking  at  that  issue  as  they  approve  new  waivers. 

Thank  you. 

[The  prepared  statement  of  Ms.  Cook  follows:! 
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Statement  of  Katherine  L.  Cook,  Acting  Executive  Director 
Income  Maintenance  Administration 
Maryland  Department  of  Human  Resources 
before  the  Human  Resources  and  Intergovernmental  Relations 

Subcommittee  of  the 

Committee  on  Government  Operations 

U.S.  House  of  Representatives 

September  29,  1994 

Thank  you  Mr.  Chairman  and  members  of  the  Committee.  I  am 

Katherine   L.   Cook,   Acting  Executive  Director  of  the  Income 

Maintenance  Administration,  Maryland  Department  of  Human 
Resources . 

I  welcome  this  opportunity  to  discuss  the  federal  waiver  process. 
Maryland  is  well  qualified  to  do  this.  We  are  operating  the  very 
successful  Primary  Prevention  Initiative.  This  innovative  program 
promotes  preventive  health  checkups,  immunizations,  and  school 
attendance.  It  recently  won  first  place  from  the  Southeastern 
Region  of  the  Council  of  State  Governments  as  the  outstanding 
State  innovation  of  the  year.  We  made  our  formal  request  for  the 
waiver  to  operate  this  program  on  May  22,  1992.  The  Federal 
government  notified  us  of  the  approved  waiver  on  June  30,  1992. 
Additionally,  the  Maryland  Governor's  Commission  on  Welfare 
Policy,  headed  by  former  U.S.  Attorney  General  Benjamin  Civiletti, 
studied  in  detail  both  the  federal  waiver  process  and  all  of  the 
waiver  requests  made  by  other  states.  Based  on  the  findings  of 
this  Commission,  we  submitted  a  second  waiver  request  for  another 
demonstration,  Maryland  HOPE  (Healthy  Options  for  Parenting  and 
Employment)  on  February  25,  1994.  Approval  of  this  request  is 
outstanding . 

The  Value  and  Uses  of  the  Waiver  Process 

We  have  found  the  waiver  experience  to  be  very  valuable.  In 
devising  our  own  requests  and  studying  those  of  other  states,  we 
have  learned  a  great  deal .  Our  eyes  have  been  opened  to  more 
efficient  and  effective  ways  of  meeting  the  goals  and  objectives 
of  our  programs.  We  have  gained  and  continue  to  gain  information 
to  guide  program  decisions.  We  strongly  support  the  continuation 
of  a  rigorous  evaluation  component  in  future  waiver  requests  that 
involve  the  demonstration  of  new  and  innovative  policies  and/or 
service  delivery  strategies.  However,  we  do  question  the  need  for 
an  evaluation  component  in  every  waiver  request,  especially  one 
that  transfers  a  successful  change  from  one  state  to  another. 

The  Maryland  Waiver-Primary  Prevention  Initiative  (PPT) 

The  waiver  program  which  is  currently  operating  in  Maryland,  the 
Primary  Prevention  Initiative  (PPI),  has  as  its  goal  the 
enhancement  of  family  life  and  prevention  of  long  term  welfare 
dependency  through  emphasis   on  preventive  health  care   and 
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education.  The  program  expectations  are  that  pre-school  children 
get  preventive  health  care  (including  but  not  limited  to 
immunizations)  and  school  age  children  attend  school  at  least  80% 
of  the  time.  Sanctions  in  the  form  of  a  grant  reduction  of  $25 
per  month  per  child  are  imposed  on  those  families  who  do  not  meet 
the  requirements  and  do  not  show  good  cause  for  not  doing  so.  We 
pay  incentives  in  the  form  of  a  $20  annual  special  needs  allowance 
for  each  adult  and  school  aged  child  who  has  an  annual  health 
checkup.  There  is  also  a  nutritional  allowance  of  $14  per  month 
for  women  who  need  and  get  prenatal  care. 

PPI  highlights  the  goals  of  "promoting  the  care  of  dependent 
children  in  their  own  homes  or  the  homes  of  relatives"  by 
emphasizing  the  factors  most  important  to  the  well-being  of 
current  and  future  generations — education  and  health.  The  waiver 
program's  provision  emphasize  preventive  health  care  aspects 
ranging  from  pre-school  immunizations  to  annual  checkups  for 
adults . 

As  required  by  the  PPI  waiver,  an  extensive  research  and 
evaluation  project  is  underway  to  formally  determine  the  impact  of 
PPI  requirements  on  client  behaviors.  The  program  has  a  93% 
compliance  ra'te .  The  impact  of  health  care  requirements  on 
Medicaid  usage  has  been  extensive.  Health  Maintenance 
Organizations  report  significant  increases  in  member  visits.  Well 
child  visits  have  increased  by  41%.  In  addition,  we  have 
extensive  anecdotal  evidence  of  the  value  of  the  preventive  health 
care  provisions.  Statistics  on  school  attendance  are  not 
available  yet;  however,  we  do  know  that  there  has  been  an  increase 
in  contact  and  involvement  of  parents  in  the  schools. 

PPI  reinforces  family  values  by  encouraging  parents  to  take 
responsibility  for  their  own  health  and  the  health  and  education 
of  dependent  children.  Participants  report  that  the  program  has 
given  them  a  sense  of  control  over  the  direction  of  their  lives. 

The  Waiver  Process  -  A  need  for  Clarity 

The  present  and  previous  Administrations  have  expanded  a  once 
obscure  research  and  demonstration  authority  into  a  powerful  tool 
to  obtain  valid  and  useful  information.  While  the  tool  has  grown 
and  developed,  the  instruction  manual  has  net.  Aside  from 
requiring  an  evaluation  and  federal  cost  neutrality,  about  which  I 
will  speak  later,  the  operative  rule  appears  to  be  that  "there  are 
no  rules."  This  does  provide  for  a  great  deal  of  flexibility. 
Much  to  its  credit,  the  current  administration  has  even  approved 
the  test  of  policies  with  which  it  disagrees.  However,  this  lack 
of  clear  guidance  also  offers  the  opportunity  for  confusion, 
inefficiency,  misunderstanding,  and  delay.  In  the  current  waiver 
process,  the  only  deadlines  and  guides  are  those  which  are 
self-imposed.  These  can  be  broken  at  will,  or  by  default,  and 
without  accountability. 

In  our  view,  this  is  not  the  responsibility  of  the  Federal  staff 
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of  the  various  departments.  We  have  found  them  to  be  uniformly 
helpful,  informative,  and  willing  to  discuss  potential  problems. 
Where  they  have  been  confused  or  inefficient,  it  is  because  the 
waiver  process  itself  is  undefined  and  unclear.  This  is 
especially  apparent  when  a  waiver  request  crosses  program  or 
departmental  lines. 

Our  experience  suggests  the  need  for  a  mechanism  to  coordinate 
waiver  requests  within  and  among  the  Federal  agencies  within  the 
parameters  of  clearly  articulated  rules  and  guidelines. 

A  Significant.  Policy  Issue  -  Federal  Cost  Neutrality 

In  the  absence  of  any  limiting  law  or  regulation,  the  Federal 
government  has  enunciated  two  consistent  criteria  to  evaluate 
requests  for  waivers  -  a  rigorous  evaluation  and  cost  neutrality 
to  the  Federal  government.  While  we  wholeheartedly  support  the 
first,  where  there  is  a  demonstration  of  a  new  policy  or 
procedure,  we  ask  that  you  reject,  at  least  in  part,  the  second. 

Federal  cost  neutrality  for  welfare  reform  means  that  if  a  waiver 
request  ends  up  costing  more  than  an  old  way  of  doing  business  in 
the  Aid  to  Families  with  Dependent  Children  (AFDC) ,  Food  Stamps, 
and  Medical  Assistance  programs,  the  State  must  assume  the  entire 
burden  of  that  extra  cost.  This  is  wrong.  First,  we  should  all 
admit  that  welfare  reform  involves  risk.  The  present  waiver 
process  places  all  of  the  financial  risk  for  innovative  ideas  on 
the  states.  The  Federal  government  should  share  in  that  risk. 
Secondly,  Federal  cost  neutrality  requires  that  state  reformers 
design  program  components  that  become  essentially  "zero-sum"  games 
among  participants  in  those  program  components.  To  create 
"winners"  in  one  program  component,  states,  in  order  to  avoid 
complete  cost-shifting  to  the  State,  must  create  "losers"  in 
other  program  components.  This  generates  built  in  resistance  to 
needed  changes  from  welfare  advocate  groups.  Finally,  this 
current  situation,  where  the  "rule  is  there  are  no  rules,"  allows 
one  or  more  of  the  Federal  agencies  to  opt  out  of  any  contribution 
to  lowering  costs.  This  shifts  the  burden  inequitably  to  another 
program  or  program  component.  For  example,  within  the  U.S. 
Department  of  Health  and  Human  Services,  the  Health  Care  Financing 
Administration  does  not  support  denial  of  Medical  Assistance 
benefits  to  those  who  would  be  otherwise  eligible  except  for  a 
specific  AFDC  waiver. 

We  would  suggest  changes  in  the  current  federal  cost  neutrality 
rules.  At  the  very  least,  we  would  ask  for  federal  sharing  in  the 
financial  risk  on  those  projects  consistent  with  the  policies  and 
goals  for  a  given  administration  or  Congress.  If  states  wanted 
waivers  that  were  not  consistent  with  these,  federal  cost 
neutrality  would  be  a  reasonable  requirement. 

The  Future  -  Waivers  in  a  Welfare  Reform  World 

The  Administrations  and  many  members  of  the  Congress  have  proposed 
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different  welfare  reform  plans  to  the  Congress.  We  support  the 
general  trend,  very  evident  in  President  Clinton's  proposal,  to 
allow  as  State  options  many  of  the  commonly  requested  welfare 
waiver  items.  We  have  been  consistent  advocates  of  allowing  the 
States  maximum  flexibility  to  customize  national  programs  to  local 
conditions.  This  flexibility  in  state  plan  options  will  reduce, 
but  not  eliminate  the  need  for  waivers. 

There  is  also  a  need  for  Administrative  waivers,  granted  with 
fixed  time  limits,  but  without  federal  cost  neutrality  provisions 
or  an  evaluation  requirement.  The  Federal  government  should  allow 
States  to  adopt  tried  and  true  policies  and  procedures  without 
additional  evaluation  requirements.  Such  waivers  are  allowed  by 
the  Food  and  Nutrition  Service  for  ease  of  administration  under 
certain  circumstances. 

Waivers  that  coordinate  the  AFDC  Program  with  other  Government 
Means-Tested  Programs  will  help  us  streamline  our  programs.  For 
example,  the  Administration's  welfare  reform  proposal  stopped 
short  of  valuing  a  recipient's  automobile  in  the  same  way  for  both 
AFDC  and  Food  Stamps.  People  are  confused  and  frustrated  by  what 
seems  to  be  such  arbitrary  and  confusing  differences .  There 
should  be  greater,  not  less,  coordination  among  these  programs. 
States  should  have  the  ability  to  develop  common  definitions  for 
the  group  being  helped,  what  their  income  is,  and  what  their 
assets  are. 

Thank  you . 
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Mr.  Towns.  Thank  you  very  much. 

Let  me  thank  all  of  you  for  your  testimony.  I  think  you  raise 
some  very  interesting  questions.  How  long  do  we  continue  to  do  re- 
search when  a  program  has  demonstrated  that  it  is  successful?  I 
think  that  is  an  excellent  question.  I  think  that  maybe  in  the 
guidelines  we  have  to  deal  with  that  as  well. 

But  what  bothers  me — and  I  raised  it  early  on — is  that  if  you 
have  a  demonstration  that  is  successful  in  one  county  but  in  an- 
other county  is  not  successful,  what  do  we  do  in  order  to  move  on? 
How  do  we  deal  with  that? 

Mr.  Johnson.  That  may  be  an  important  lesson  before  State  or 
national  policy  is  attempted.  We  have  a  very  diverse  country  with 
different  populations  and  different  beliefs  and  different  incomes.  If 
we  had  an  experimental  program  in  a  State  that  had  quite  dif- 
ferent results  in  different  places,  we  might  learn  something  about 
shaping  a  program  in  a  way  that  would  fit  the  populations  that  you 
need  to  deal  with. 

I  think  that  is  one  of  the  real  difficulties  in  governing  a  country 
the  size  of  ours,  is  to  take  into  account  those  differences  that  we 
all  know  are  there.  I  think  that  wouldn't  be  a  bad  result  to  see  dif- 
ferent results  in  a  State  or  in  a  county  demonstration.  We  could 
learn  something  about  how  to  adapt  the  purposes  to  fit  the  people 
being  served. 

Ms.  Cook.  I  think,  too,  that  if  we  have  that  rigorous  evaluation 
in  place,  which  my  States  do,  that  that  evaluation  should  be  able 
to  help  you  figure  out  why  the  proiect  is  working  in  one  county  and 
not  in  another.  I  think  California  s  program  is  an  example  of  that 
where  they  have  amazing  success  in  one  county  and  not  so  much 
in  the  others.  You  can  begin  through  the  evaluative  process  to  fer- 
ret out  what  are  the  factors  that  made  it  work  where  it  was  work- 
ing very  well  and  go  with  that. 

Ms.  Baillargeon.  We  had  that  experience  in  New  York  State 
with  the  implementation  of  the  CAP  program  where  one  of  the  ini- 
tial demonstration  counties  did  not  begin  to  have  the  positive  re- 
sults that  other  countries  had  and  it  was  through  the  evaluation 
process  that  we  were  able  to  identify  those  factors  that  made  the 
difference.  It  wasn't  that  the  populations  were  so  different  amongst 
the  counties.  It  was  implementation  of  the  program,  how  well-man- 
aged it  was,  the  kind  of  office  that  it  was  located  in  and  many 
things  that  we  could  change  or  that  we  could  make  better  and 
have. 

Mr.  Towns.  It  is  so  important  when  you  look  at  doing  something 
nationally.  When  we  look  at  health  care  reform  I  think  the  reason 
we  didn't  get  too  far  is  because  we  were  not  willing  to  be  flexible 
in  terms  of  what  might  work  in  Mississippi  might  not  work  in  New 
York  City.  I  think  that  we  have  to  recognize  that  if  we  want  to 
move  forward  with  a  program  that  is  really  going  to  benefit  the 
people. 

The  other  part,  which  is  something  that  I  would  love  to  hear 
your  comments  on,  is  the  fact  that  when  you  have  a  situation 
where  you  reward  people  for  working  that  is  going  to  be  a  problem 
in  some  parts  of  this  country  if  you  supplement  people.  I  think 
there  will  be  some  folks  who  will  reject  this  concept.  What  do  we 
do  to  get  past  that? 
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Ms.  Baillargeon.  CAP  is  a  voluntary  program,  not  mandatory. 
GAP  tries  to  place  positive  incentives  and  make  them  available  to 
people  who  do  two  things,  at  least  work  a  minimum  of  15  hours 
a  week  at  the  minimum  wage,  that  is  the  minimum  amount  you 
need  to  work,  not  necessarily  full-time  right  away,  but  that  you 
make  an  important  step  toward  earning  income;  and  that  you  ob- 
tain child  support  orders  for  your  children  to  clearly  acknowledge 
the  fact  that  both  parents  bear  economic  responsibility  for  economic 
support  of  their  children.  Once  you  have  taken  those  two  important 
steps  in  your  own  self-sufficiency,  there  are  a  series  of  positive  ad- 
vantages that  are  available  to  you  in  the  CAP  program  over  AFDC. 

But  nobody  is  forced  to  join  CAP.  It  is  a  voluntary  program.  But 
even  with  a  voluntary  program,  our  control  group  included  people 
who  were  not  eligible  to  take  advantage  of  those  incentives  and  the 
treatment  group  included  all  people  wno  were  eligible  for  CAP.  The 
differences  that  I  presented  in  terms  of  the  evaluation  results  are 
based  on  those  two  populations,  not  just  the  people  who  actually 
took  advantage  of  the  CAP  program  compared  to  people  who  didn't. 
So  it  is  a  very  conservative  test  and  those  kinds  of  results  are  fairly 
astounding. 

Mr.  Johnson.  Mr.  Chairman,  it  is  our  experience  in  the  States 
that  this  is  the  most  popular  approach  in  waivers.  There  are  now 
12  States  approved  and  eight  pending  that  increased  the  earned  in- 
come deductions  for  welfare  recipients,  which  is  a  wage  supplement 
approach.  I  would  be  happy  to  give  you  the  names  of  these  States. 
The  States  are  all  across  this  country. 

I  think  that  reflects  the  feeling  that  the  American  people  are 
willing  to  support  welfare  recipients  if  they  are  committed  to  work 
and  self-sufficiency  and  the  rest.  They  are  not  going  to  raise  income 
maintenance  payments  for  them,  but  when  there  is  a  commitment 
to  work  and  an  opportunity  to  do  so,  our  experience  indicates  there 
is  really  widespread  public  support  for  that  idea. 

Ms.  Baillargeon.  In  New  York  State,  we  have  extraordinary 
public  support  for  CAP.  The  State  Department  of  Social  Services  is 
not  used  to  having  this  level  of  support  for  its  programs.  But  when 
we  open  a  CAP  office  in  a  community  and  everyone  comes  out  for 
that  event. 

When  the  Governor  has  a  welfare  task  force  hearing,  time  after 
time  people  testified  and  complained  about  traditional  welfare  pro- 

grams  and  then  said  we  love  your  CAP  program.  If  we  could  do 
AP  statewide,  we  would,  and  we  believe  people  would  volunteer 
to  participate. 

Mr.  Towns.  Let  me  thank  you  again  for  your  testimony.  I  yield 
to  Congressman  Mica. 

Mr.  Mica.  It  is  a  fascinating  hearing.  If  you  tear  out  the  list  of 
witnesses  and  the  people  that  are  here,  it  is  kind  of  fascinating  be- 
cause I  think  we  have  institutionalized  poverty,  and  if  you  drive 
down  Pennsylvania  Avenue  or  Constitution  you  see  the  monuments 
we  have  built  to  it,  and  then  we  have  our  own  State  and  regional 
agencies.  We  even  have  awards  for  successful  poverty  programs.  It 
is  sort  of  a  sad  commentary,  not  that  I  want  to  detract  from  what 
you  are  doing  in  New  York  or  Maryland. 

Mr.  Johnson.  These  awards  are  for  programs  that  take  people 
out  of  poverty. 
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Mr.  Mica.  I  know,  but  it  still  is  reflective  on  the  sad  situation, 
even  that  we  have  people  flocking  to  a  CAP  opening.  It  is  still  a 
welfare  program. 

Now  I  come  from  New  York  State.  I  probably  am  fortunate,  my 
parents  left  there  and  went  another  place  to  seek  their  fortune  in 
Florida,  or  I  might  be  going  to  one  of  those  CAP  openings  myself. 
If  you  all  had,  say,  $10,000,  would  you  put  it  in  a  bank  that  say 
gave  you  an  8  or  10  percent  return  or  would  you  put  it  in  a  small 
business  that  had  a  likelihood  of  about  75  percent  to  fail?  Which 
would  you  do? 

Mr.  Johnson.  I  would  buy  a  new  motorcycle.  I  would  be  cautious 
on  investing  in  the  small  business  that  had  a  failure  likelihood  of 
75  percent.  I  would  be  cautious  about  investing  in  that  failure  rate. 

Mr.  Mica.  In  New  York — I  am  in  business,  I  have  built  a  number 
of  successful  businesses  throughout  the  country.  The  last  place  I 
would  ever  put  a  business  would  be  New  York.  Why? 

We  heard  Mr.  Payne  saying  people  are  playing  with  taxes.  Even 
Yeltsin  came  here  today  and  what  did  he  say  to  attract  business? 
He  said  he  was  going  to  go  back  and  reduce  taxes  to  attract  busi- 
ness. But  I  think  unless  you  address  some  of  these  fundamental 
things — do  the  people  you  deal  with  like  to  work  as  opposed  to  get- 
ting in  on  these  welfare  programs? 

Ms.  Baillargeon.  People  don't  stay  in  CAP  forever. 

Mr.  Mica.  Wouldn't  they  relish  a  job  that  paid  them  a  decent  liv- 
ing? 

Ms.  Baillargeon.  Of  course. 

Mr.  Mica.  I  have  an  aunt  with  a  disability.  She  is  blind — I  don't 
want  to  say  she  could  never  work.  When  I  was  home,  I  went  to  a 
couple  of  programs  and  one  with  severely  retarded.  Many  of  the 
people  working  there  had  football  caps  on  and  they  were  padded, 
but  they  were  working.  Another  program  was  people  with  mental 
and  physical  disabilities  and  they  were  working. 

I  just — I  cannot  see  why  we  can't  concentrate  on  giving  people 
some  alternative.  We  are  talking  about  here  a  waiver  for  one  pro- 
gram and  Ms.  Cook  was  talking  about  some  of  the  difficulty  in  get- 
ting some  waivers,  I  guess,  with  the  Social  Security,  and  we  heard 
someone  else  talk  about  Medicaid  waivers.  But  you  add  these 
things  up  and  if  we  could  subsidize  the  private  sector — I  heard  Mr. 
Kass  talk  about  putting  people  on  public  sector  jobs. 

To  me,  that  is  another  form  of  welfare,  particularly  if  it  is  a 
make-work  position.  Could  you  all  support  something  that  would 
give  enough  flexibility  and  waiver  for  all  these  programs  to  sub- 
sidize actually  people  who  are  creating  private  sector  jobs  so  that 
people  got  that  paycheck  at  the  end  of  the  week  or  the  month  and 
didn't  have  to  put  up  with  any  of  these  programs? 

Mr.  Johnson.  Congressman  Mica,  in  our  association's  welfare 
proposal  we  recommend  that  at  the  end  of  an  up  to  2-year  time 
limit  of  training,  that  the  preferred  placement  is  in  the  private  sec- 
tor, and  we  also  recommend  the  investment  of  public  funds  into  the 
private  sector  to  create  or  subsidize  the  kinds  of  jobs  you  are  talk- 
ing about.  We  are  very  interested  in  the  private  sector. 

Mr.  Mica.  This  is  a  great  program  you  have  with  the  15  hours. 
I  want  to  get  it  to  40  hours.  Simple  math  tells  you  if  you  earn  $6 
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an  hour,  6  times  40  is  240,  times  4  is  a  little  less  than  $1,000,  you 
take  out  Social  Security,  you  can't  live  on  that. 

Ms.  Baillargeon.  Right. 

Mr.  Mica.  I  have  no  problem  with  giving  all  these  benefits  in 
every  program  and  the  gross  receipts  from  ail  these  programs  into 
some  of  these  things  that  would  subsidize  people  in  a  real  job  pro- 
ducing something  and  then  in  fact  paying  taxes,  one-stop  shop,  not 
at  a  grand  opening  of  a  CAP  program,  at  a  grand  opening  of  a  busi- 
ness or  industry  that  is  producing  a  real  job.  Am  I  on  another  plan- 
et? 

Ms.  Baillargeon.  People  who  participate  in  our  program  are 
working  in  the  private  sector. 

Mr.  Mica.  Do  you  think  that  I  live  in  a  fantasy  world  to  try  to 
get  them  to  the  40  hours  and  in  a  private  sector  job  that  pays 
enough  for  them  to  live? 

Ms.  Baillargeon.  It  is  a  fantasy  to  the  extent  that  your  effort 
doesn't  recognize  what  happens  now  with  welfare  recipients  who 
leave  the  rolls  for  employment.  Typically  in  New  York  State  and 
it  is  true  nationally,  40  to  60  percent  of  people  who  leave  welfare 
for  work  come  back  to  welfare  and  the  question  is  why. 

Mr.  Mica.  Is  it  because  it  is  there? 

Ms.  Baillargeon.  No,  I  am  not  sure  that  is  the  only  reason.  I 
think  that  there  are  other,  more  complicated  factors.  Child  care  ar- 
rangements fall  apart  for  people.  People  don't  understand  the  bene- 
fits to  which  they  are  entitled.  They  believe  if  they  get  a  job  they 
won't  have  access  to  Medicaid  or  health  insurance  for  their  chil- 
dren. There  are  lots  of  legitimate  reasons  why  that  first  job  doesn't 
stick,  and  one  of  the  things  we  have  learned  is  that  it  takes  a  cou- 
ple of  failures  of  a  job  falling  apart  and  then  getting  another  job 
and  child  care  arrangements  not  working  out  and  figuring  out  an- 
other way  to  do  this.  This  is  a  learning  experience. 

So  one  of  the  things  that  seems  to  account  for  why  CAP  is  as  suc- 
cessful as  it  is,  is  that  it  tries  to  smooth  the  transition  from  welfare 
to  work.  And  the  reason  why  it  is  cost  neutral  is  that  fewer  people 
come  back  to  welfare  who  have  gone  through  CAP  than  people  who 
get  a  job  and  leave  welfare  in  the  traditional  way.  They  are  much 
more  likely  to  come  back. 

Mr.  Mica.  Mr.  Chairman,  one  last  question.  I  kind  of  blew  my 
top  with  Mr.  Wiseman.  Do  you  agree  with  him  on  the  moratorium? 

Mr.  Johnson.  No,  I  don't.  Certainly  not. 

Mr.  Mica.  Do  you  agree  with  him  that  the  Federal  Government 
knows  best? 

Ms.  Cook.  No. 

Ms.  Baillargeon.  No. 

Mr.  Mica.  You  know,  sometimes  I  go  back  and  I  talk  to  people 
in  my  district  and  feel  I  am  sane  again.  Then  you  come  back  here 
and  you  hear  a  different  agenda  and  people  spouting  some  of  these 
things.  I  want  to  make  sure  that  you  and  I  are  thinking  somewhat 
alike. 

Thank  you.  I  yield  back. 

Mr.  Towns.  Thank  you.  I  am  a  little  concerned  about  the  fact 
that  we  are  not  getting  this  material  in  a  central  place  to  be  able 
to  bring  about  the  kind  of  change  that  needs  to  be  brought  about 
For  instance,  these  things  that  are  working,  I  think  we  need  to  get 
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that  information  into  a  central  place  and  begin  to  move  on  it.  I 
think  we  can  do  a  lot  better  than  what  we  are  doing  and  I  think 
we  have  to  be  openminded  and  broad-minded  about  it.  We  have  to 
do  things  in  order  to  make  it  work  and  I  think  that  we  have  to  be 
open  to  that. 

When  we  are  talking  about  jobs  and  putting  people  back  to  work, 
we  might  have  to  buy  somebody  a  car  in  order  to  get  to  a  job.  I 
think  we  have  to  be  creative  in  terms  of  the  kinds  of  programs  that 
you  are  talking  about,  that  we  have  to  support  those  kinds  of  pro- 
grams, and  at  the  same  time  we  have  to  have  the  kind  of  support 
system  built  in,  the  child  support,  all  the  things  to  make  this  work. 

I  am  excited  about  the  fact  that  there  are  a  lot  of  people  out 
there  that  are  doing  some  very  positive  things  and  we  need  to  get 
those  things  and  move  them  forward. 

I  think  we  can  do  better  and  thank  you  for  your  creativity.  I  look 
forward  to  working  with  you  as  this  debate  moves  forward  to  bring 
about  some  real  change.  I  think  we  can  do  a  lot  better.  I  think 
what  you  are  doing  in  New  York  is  something  that  others  will  copy. 

Ms.  Cook,  I  think  your  program  is  something  that  needs  to  be 
talked  about  a  lot  more.  It  has  to  be  talked  about  in  a  positive  way. 

Thank  you  very  much. 

The  next  panel,  our  final  panel,  Melinda  Bird,  Ms.  Bird,  please 
come  forward,  is  a  staff  attorney  with  the  Western  Center  on  Law 
and  Poverty  in  Los  Angeles,  CA.  She  was  one  of  the  lead  counsel 
in  the  California  case  which  challenged  the  waiver  program  in  that 
State.  We  are  delighted  to  have  you  here. 

Ms.  Martha  Davis  is  senior  staff  attorney  with  the  National  Or- 
ganization for  Women,  legal  defense  and  education  fund.  Ms.  Davis 
is  currently  involved  in  a  suit  which  challenges  the  New  Jersey 
waiver.  She  will  tell  us  about  the  approval  process  and  provide  rec- 
ommendations for  Federal  policy. 

Ms.  Marcena  Buck  is  the  director  of  the  department  of  social 
services  for  Stanislaus  County,  CA,  and  a  member  of  the  board  of 
the  directors  for  the  National  Association  of  Social  Workers. 

Welcome,  welcome,  welcome.  And  Ms.  Buck  will  share  her  experi- 
ences with  the  preapproval  process  and  provide  recommendations 
for  Federal  policy,  and  let  me  thank  all  of  you  for  coming,  and  what 
we  would  like  for  you  to  do  is  to  summarize  within  5  minutes,  and 
your  entire  statement  will  be  included  in  the  record  which  will 
allow  the  members  an  opportunity  to  raise  some  questions  with 
you. 

So  why  don't  we  begin  with  you,  Ms.  Bird. 

STATEMENT  OF  MELINDA  BIRD,  STAFF  ATTORNEY,  WESTERN 
CENTER  ON  LAW  AND  POVERTY 

Ms.  Bird.  Thank  you.  I  want  to  thank  you,  Chairman  Towns,  for 
the  opportunity  to  speak  today.  As  you  mentioned,  I  was  one  of  two 
lead  counsel  in  the  case  of  Beno  v.  Shalala.  I  became  involved  in 
that  case  in  1992  when  California  proposed  grant  cuts  of  6.3  per- 
cent on  the  entire  fiscal  year  population  as  a  work  incentive  and 
sought  a  waiver  from  HHS  to  do  that. 

This  grant  cut  work  incentive  was  part  of  a  larger  package  that 
included  positive  reforms  that  we  didn't  oppose,  our  clients  didn't 
oppose.  These  included  the  extension  of  the  earned  income  dis- 
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regards  that  other  people  have  referred  to,  a  waiver  of  what  is 
called  the  hundred  hour  rule  which  limits  the  amount  of  work  that 
a  two-parent  family  can  perform,  but  it  did  have  this  grant  reduc- 
tion as  a  work  incentive.  It  also  had  a  residency  provision  that  re- 
duced grants  for  new  residents  by  up  to  80  percent. 

We  had  a  storm  of  protest  from  our  clients  who  were  just  dev- 
astated by  this  grant  cut.  I  note  that  in  California  in  the  last  3 
years  there  have  been  five  benefit  cuts  imposed  on  the  fiscal  year 
population.  Two  of  these  didn't  require  a  waiver  but  the  last  three 
were  pursuant  to  this  Federal  waiver. 

There  are  2.3  million  AFDC  recipients  in  California  and  830,000 
families.  The  waiver  that  HHS  approved  in  October  1992  effec- 
tively suspended  Federal  law  for  almost  a  fifth  of  the  country.  And 
it  was  that  overbreadth  that  we  were,  in  part,  concerned  about. 

I  will  note  also  that  this  work  incentive  grant  cut  was  imposed 
on  all  families,  including  those  that  were  headed  by  adults  who 
were  too  disabled  to  work.  These  are  basically  either  families  that 
are  headed  by  SSI  recipients  or  people  who  are  applying  for  SSI. 
The  criteria  there  is  permanent  disability,  and  in  California  it  can 
take  2  or  3  years  to  have  that  application  approved.  There  was  sim- 
ply no  point  in  imposing  a  work  incentive  on  these  families  that 
had  already  been  found  or  were  about  to  be  found  too  disabled  to 
work. 

Now,  I  will  note  that  the  Social  Security  disability  program  and 
SSI  and  AFDC  itself  have  existing  work  incentives  but  these  are 
voluntary  and  they  don't  operate  with  the  harshness  that  a  grant 
cut  might. 

Now,  we  filed  objections  with  HHS  to  the  State's  proposal  and  we 
pointed  out  this  overbreadth,  such  a  huge  population.  Did  they 
really  need  to  test  this  with  2.3  million  people?  Couldn't  they  have 
looked  at  a  smaller  group?  We  also  raised  objections  to  the  applica- 
tion of  this  work  incentive  to  the  disabled  and  we  pointed  out  that 
the  Americans  With  Disabilities  Act  prohibited  tnis  kind  of  dis- 
crimination or  disadvantage  for  persons  who  met  that  disability  cri- 
teria. 

Simply  put,  HHS  ignored  our  comments  entirely.  I  looked  at  the 
administrative  record  afterwards  and  there  is  not  a  hint  that  any- 
body gave  the  points  that  we  raised  any  thought.  They  didn't  ask 
the  State  to  come  back  and  justify  imposing  these  cuts  on  persons 
too  disabled  to  work.  They  didn't  justify  why  they  had  to  impose 
it  on  2.3  million  people.  So  we  filed  a  lawsuit  in  Federal  court. 

Now,  the  courts  are  very  slow.  We  were  unable  to  get  an  injunc- 
tion prohibiting  it  from  going  into  effect  and  so  for  the  last  2  years 
these  cuts  have,  in  fact,  been  in  effect.  I  will  note  that  the  result 
has  been  the  opposite  of  what  the  State  intended.  The  results  that 
we  have  seen  that  the  State  has  produced  indicate  that  the  per- 
centage of  single  parent  families  with  earned  income  has  dropped 
by  25  percent  in  the  time  that  this  experiment  has  been  ongoing. 

Eventually  we  were  able  to  get  a  decision  from  the  Federal  court 
of  appeals  that  the  procedure  oy  which  HHS  approved  the  waiver 
was  defective.  So  I  want  to  note  for  Mr.  Mica's  benefit  that  the 
court's  decision  was  actually  very  narrow.  It  simply  ruled  that 
HHS's  process  was  defective  and  the  State's  waiver  request  has 
now  been  sent  back  to  the  agency  for  reconsideration.  It  means 
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that  they  have  to  look  at  whether  all  these  disabled  people  have 
to  be  in  there,  and  they  have  to  look  at  whether  it  needs  to  be 
statewide,  and  I  think  some  of  the  things  that  Dr.  Bane  was  men- 
tioning earlier  are  tremendous  improvements,  and  it  is  my  hope 
that  we  will  not  see  the  egregious  kinds  of  practices  that  we  saw 
from  the  agency  in  1992.  I  nonetheless  have  some  very  serious  con- 
cerns about  even  what  Dr.  Bane  said  and  the  sort  of  absence  of  cer- 
tain criteria  from  the  guidelines  that  the  agency  has  published. 

The  first  thing  I  want  to  say  preliminarily  is  that  30  days  to 
comment  on  proposed  waivers  is  absolutely  too  short  for  meaning- 
ful input.  Our  personal  example  is  that  we  have  been  unable  to  get 
most  academics  to  make  any  comment  or  assistance  or  review  for 
us  this  new  submission  by  the  State  which  we  got  in  the  beginning 
of  September.  Our  comments  are  due  next  Monday.  We  have  con- 
tacted 2  dozen  academics  and  only  one  has  said  he  has  the  ability 
with  his  schedule  to  give  us  a  statement  analyzing  that  protocol. 

Now,  if  there  was  a  prior,  sort  of  presubmission  process  that  was 
more  open,  this  might  resolve  some  of  the  problem.  We  would  have 
more  advanced  lead  time.  As  Dr.  Bane  said,  there  is  a  dialog  that 
goes  on  both  before  and  after  the  submission,  but  those  who  rep- 
resent the  affected  recipients  are  often  excluded  from  that  process. 

My  second  point  is  that  we  need  a  formal  commitment  from  the 
agency  that  they  will  consider  the  Americans  With  Disabilities  Act 
when  they  review  these  work-related  incentives.  Most  of  the  push 
that  we  are  seeing  from  States  involve  welfare  to  work.  Many, 
many  people  on  AFDC  or  families  on  AFDC  have  a  disabled  head 
or  disabled  individual  who  needs  to  be  protected.  We  need  to  take 
a  close  look  at  who  can  work  and  who  can't.  The  only  way  to  do 
that  is  through  some  kind  of  individualized  review  process  at  the 
State  level. 

Now,  this  gets  to  my  third  point,  which  is  that  I  think  that  the 
waiver  process  is  inconsistent  with  the  idea  of  involuntary  across- 
the-board  cuts  and  limits  on  benefits.  Now,  if  there  were  individ- 
ualized determinations  at  a  State  level  this  would  mean  that  you 
could  look  at  disability,  you  could  look  at  whether  someone  could 
work,  you  could  look  at  their  circumstances  and  decide  whether  in 
fact  they  could  be  subjected  to  this  sort  of  work  incentive. 

There  is  in  fact,  and  I  noted  in  my  testimony  the  citations  to  the 
statutes,  Congress  specifically  provided  in  the  Family  Support  Act 
that  the  recipient  protections  that  are  in  the  JOBS  program  must 
be  imposed  on  work-related  labor  projects,  and  that  is  my  third 
point,  that  HHS  has  never  clarified  whether  they  will  apply  these 
protections  to  the  waiver  process. 

So  I  thank  you  for  the  opportunity  to  speak,  and  I  am  glad  to 
respond  to  any  questions. 

Mr.  Towns.  Thank  you  very  much  for  your  testimony. 

[The  prepared  statement  of  Ms.  Bird  follows:! 
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I  have  been  asked  to  describe  my  experience  with  the  Section  1115  waiver  process 
governing  the  Aid  to  Families  with  Dependent  Children  ("AFDC")  program.  I  am  one  of  two 
lead  counsel  in  the  case  of  Beno  v.  Shalala.  which  stemmed  from  California's  request  for  a 
waiver  to  implement  AFDC  grant  cuts  as  a  "work  incentive"  experiment.  The  U.S.  Department 
of  Health  and  Human  Services  ("HHS")  approved  this  request  in  October,  1992,  and  a  series 
of  ever  deeper  grant  cuts  has  been  implemented  pursuant  to  the  waiver  approval  since  that  time. 
Finally,  in  July,  1994,  the  Ninth  Circuit  Court  of  Appeals  ruled  that  HHS'  waiver  approval  was 
invalid,  and  remanded  back  to  the  Secretary  for  reconsideration. 

The  Beno  litigation  and  its  result  illustrate  many  of  the  problems  with  the  waiver  process; 
the  Ninth  Circuit's  decision  offers  important  guidelines  which  Congress  should  consider 
explicitly  adopting  to  guide  HHS'  conduct  in  the  future.  Based  on  our  experience  in  California, 
we  have  8  recommendations  to  improve  the  waiver  process  in  the  future.1 

BACKGROUND  ON  THE  BENO  LITIGATION 

As  soon  as  we  learned  of  the  state's  waiver  request,  my  program,  the  Western  Center 
on  Law  and  Poverty,  began  preparing  to  file  comments  with  the  Secretary  on  the  grant  cuts  in 
the  proposed  waiver.  We  did  so  because  of  concern  and  objections  from  our  AFDC  recipient 
clients,  who  were  already  suffering  from  an  earlier  benefit  reduction  in  September,  1991,  and 
because  of  the  patent  defects  in  the  state's  plan.  Most  obvious  was  the  discrepancy  between 
what  the  state  claimed  was  the  purpose  of  the  project  ~  to  test  and  encourage  work  effort  among 
able-bodied  adults  -  and  the  proposal  itself,  which  imposed  reductions  in  subsistence  income  on 
every  recipient,  including  disabled  adults,  child-only  AFDC  units,  etc.  Similarly  flawed  was 
the  state's  plainly  unconstitutional  proposal  to  deter  poor  people  from  moving  to  California  by 
providing  them  a  lower  AFDC  grant  than  other  residents.2   Our  comments  focuse J  on  HHS' 


'A  more  comprehensive  set  of  recomendations  has  prepared  by  the  Center  for  Si .  ial  Welfare 
Policy  and  Law.  See  "The  Need  to  Rationalize  HHS  Decisionmaking  under  §1115,"  March  23, 
1993. 

2Shortly  after  the  grant  cuts  were  implemented  on  December  1,  1992,  the  ACLU  and  the 

(continued...) 
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duties  to  evaluate  waiver  requests  with  the  statutory  goals  in  mind,  and  without  violating  other 
laws  or  the  Constitution.  Some  aspects  of  the  proposed  project  were  positive,  such  as  the 
extension  of  earned  income  disregards  and  the  lifting  of  the  100  hour  limitation  on  employment; 
we  did  not  object  to  these  waivers  and  encouraged  their  use  as  a  work  incentive. 

HHS  approved  the  state's  waiver  request  less  than  10  days  after  receiving  our  comments; 
we  never  received  a  response  from  HHS  or  the  state  to  the  points  we  had  raised.  Nor  did  the 
record  in  the  case  show  that  any  of  our  comments  were  ever  considered.  We  filed  suit  in  federal 
court  in  December  1992  to  challenge  HHS'  approval  of  the  grant  cut  to  new  residents  and  the 
"work  incentive"  grant  cut  imposed  on  all  recipients.  The  judicial  process  is  often  slow  and 
cumbersome,  particularly  when  one  is  raising  novel  claims  as  we  were.  Despite  our  pleas  for 
speedy  action  on  our  request  for  a  preliminary  injunction,  the  federal  district  court  did  not 
schedule  a  hearing  on  our  case  until  April,  1993,  and  waited  until  July  1,  1993  to  release  its 
decision  denying  all  relief.  Beno  v.  Shalala.  853  F.Supp.  1195  (E.D.Cal.  1993).  By  this  time, 
the  state  Legislature  had  approved  a  second  benefit  cut  for  September  1993  pursuant  to  HHS' 
waiver  approval,  so  our  clients  were  experiencing  ever  deepening  deprivation,  with  no 
immediate  recourse  in  sight. 

We  filed  an  appeal  and  were  fortunate  enough  to  obtain  a  favorable  decision  from  the 
Ninth  Circuit  on  an  expedited  basis,  which  meant  that  it  was  rendered  within  a  year,  rather  than 
the  two  years  that  are  normally  required  to  resolve  a  federal  appeal.  The  appeals  court  ruled 
on  narrow  procedural  grounds,  finding  that  the  waiver  approval  was  invalid  because  HHS  had 
failed  to  consider  important  issues  raised  in  our  comments  and  objections,  and  remanding  the 
case  back  to  the  Secretary  to  reconsider  the  decision.  Beno  v.  Shalala.  30  F.3d  1057,  WL 
330364  (9th  Cir.  July  13,  1994).  The  Ninth  Circuit's  decision  is  a  definitive  statement  of  the 
standards  HHS  must  follow  in  considering  Section  1115  waivers,  and  also  provides  helpful 
factual  background  to  the  case. 

While  this  was  a  major  victory,  the  state  legislature  had  just  approved  a  third  grant  cut 
pursuant  to  the  now-invalid  waiver  authority  and  we  were  anxious  to  protect  our  clients  from 
the  additional  harm  that  this  would  cause,  if  implemented.  Since  the  state  refused  to  hold  off 
on  the  September  1  grant  cuts,  we  were  forced  to  seek  relief  from  the  state  courts  in  a  new 
action,  Welch  v.  Anderson.  Even  after  the  order  was  issued,  the  state  refused  to  comply,  so 
that  we  had  to  initiate  contempt  proceedings.  With  all  this  delay,  grants  were  actually  reduced 


2(...  continued) 
Legal  Aid  Society  of  San  Mateo  County,  another  California  legal  services  program,  sued  the 
state  welfare  director  to  stop  the  grant  cuts  to  new  residents.  The  constitutional  violation  of  the 
right  to  travel  was  so  patent  that  they  were  able  to  obtain  an  immediate  temporary  restraining 
order  and  a  preliminary  injunction  against  this  provision.  Green  v.  Anderson.  811  F.Supp.  516 
(E.D.Cal.  1993).  The  district  court's  order  in  Green  was  upheld  on  appeal;  the  state's  petition 
for  certiorari  is  pending  with  the  U.S.  Supreme  Court. 
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again  September  1,  but  will  be  restored  October  1,  with  a  refund  of  the  amount  withheld  in 
September. 

On  August  26,  1994,  the  state  re-submitted  its  1992  waiver  request  to  HHS,  with  some 
200  pages  of  new  material.  We  asked  HHS  for  45  days  to  provide  comments  on  the  new 
proposal.  HHS  has  refused  and  limited  the  comment  period  first  to  20,  then  to  30  days,  with 
the  result  that  our  comments  are  due  October  3,  1994. 

Western  Center's  Role  in  the  Beno  Litigation 

Western  Center  on  Law  and  Poverty  is  the  Legal  Services  funded  state  support  center  for 
California.  We  respond  to  the  priorities  set  by  the  local  legal  aid  programs  in  the  state,  which 
have  made  public  benefits  and  AFDC  one  of  their  highest  priorities.  When  AFDC  reductions 
were  first  proposed  and  then  implemented  in  California,  local  programs  representing  AFDC 
recipients  all  over  the  state  contacted  us  for  assistance  in  stopping  the  cutbacks.  The  time  and 
expense  which  Western  Center  and  other  legal  services  programs  in  California  have  been  forced 
to  put  into  the  Beno  case  has  been  considerable,  although  we  have  not  yet  totaled  the  hours.  It 
would  have  been  far  preferable  had  HHS  taken  the  waiver  review  process  seriously  and  resolved 
the  obvious  problems  with  the  state's  proposed  project  at  the  outset,  without  the  need  for 
litigation  and  without  imposing  two  years  of  hardship  on  our  clients.  However,  given  that  this 
did  not  occur,  we  consider  the  effort  we  have  expended  to  be  well-spent,  given  what  has  been 
at  stake  for  our  clients.  Indeed  our  work  has  already  paid  off  for  the  more  than  80,000  families 
whom  the  state  now  admits  should  never  have  been  subjected  to  the  cuts. 

1.   ALTHOUGH  THE  WAIVER  PROCESS  SHOULD  BE  RETAINED, 

IT  SHOULD  NOT  BE  A  VEHICLE  FOR  BENEFIT  CUTS 

DISGUISED  AS  SHAM  EXPERIMENTS 

To  the  extent  that  the  Section  1115(a)  waiver  process  is  used  to  test  new  ideas  which 
could  genuinely  improve  the  program,  it  should  be  retained.  For  example,  there  is  merit  to  the 
waiver  which  permits  California  to  evaluate  the  impact  of  the  extension  of  the  earned  income 
disregards  and  lifting  the  100  hour  limitation  on  employment.  However,  the  waiver  process 
should  never  be  used  simply  to  provide  fiscal  relief  to  the  states  through  the  approval  of  large 
program  or  benefit  cutbacks  which  would  otherwise  be  illegal.  This  was  certainly  the  case  in 
California:  the  design  and  scope  of  the  state's  1992  waiver  proposal  for  "work  incentive"  grant 
cuts  was  driven  by  fiscal  concerns,  not  real  science.  In  an  article  surveying  several  state  waiver 
projects,  even  Prof.  Michael  Wiseman,  now  a  consultant  on  California's  project,  noted  that 
California's  request  for  a  waiver  to  implement  state-wide  grant  cuts  "reflect[s]  the  state's 
staggering  budget  deficit"  and  "was  dearly  motivated  by  a  desire  to  reduce  welfare  costs."3 


'Wiseman,  "Welfare  Reform  in  the  states:  The  Bush  Legacy,"  Focus.  Spring  1993  (Inst,  for 
Research  on  Poverty,  Univ.  of  Wise. -Madison)  at  30,  32. 
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Throughout  the  Beno  litigation,  HHS  claimed  that  it  could  approve  waiver  projects  based 
on  "totally  non-research  factors,"  such  as  saving  the  money  and  reducing  state  costs/  or  "to 
enable  state  officials  to  successfully  'sell'  the  project  to  potentially  skeptical  legislators  and 
constituents,"  or  to  make  other  program  decisions  more  "palatable."5  The  agency  also 
contended  it  could  approve  projects,  knowing  that  they  were  undesirable  and  should  not  be 
adopted,  simply  to  demonstrate  this  fact  to  the  public/ 

A  related  problem  is  HHS'  willingness  to  approve  multiple  waiver  projects  in  the  same 
state,  without  regard  to  the  confusion  and  contamination  of  the  research  finding  which  will 
result.  Because  most  states  see  waivers  simply  as  a  way  to  cut  welfare  costs,  their  view  is  that 
more  is  better,  since  the  more  waivers  and  the  larger  the  scope  of  each  waiver  project,  the  more 
money  they  will  save.  Thus,  California  has  multiple  waiver  projects  in  effect  at  the  same  time 
and  more  waiver  requests  pending,  without  explaining  how  researchers  will  analyze  the  impact 
of  each  change.  Prof.  Wiseman  himself  has  observed  that  state  demonstration  projects  such  as 
California's  with  multiple  components  "multiply  the  dimensions  of  the  demonstrations  [so  that] 
little  of  use  will  be  learned."7 

The  Beno  court  rejected  this  approach: 

Section  1315(a)  plainly  obligates  the  Secretary  to  evaluate  the 
merits  of  a  proposed  state  project,  including  its  scope  and  potential 
impact  on  AFDC  recipients.  .  .  Thus,  the  Secretary  must  make  a 
judgment  that  the  project  has  a  research  or  demonstration  value. 
A  simple  benefits  cut,  which  might  save  money,  but  has  no 
research  or  experimental  goal,  would  not  satisfy  this  requirement. 
(Footnote  omitted)  .  .  .  IThe  Secretary]  must  determine  that  the 
project  is  likely  to  yield  useful  information  or  demonstrate  a  novel 
approach  to  program  administration. 

Beno  v.  Shalala.  Slip  Opn.  at  7611,  7614.  Until  the  Section  1115  review  process  is  improved, 
it  will  invite  the  sort  of  "sham"  experiment  submitted  by  California  and  result  in  further  state 


4Beno  v.  Shalala.  HHS'  Memorandum  in  Support  of  Motion  to  Dismiss  at  34-35  (Feb.  12, 
1993);  HHS'  Reply  in  Support  of  Motion  to  Dismiss  at  25  (Mar.  29,  1993). 

*Beno  v.  Shalala.  HHS'  Reply  In  Support  of  Motion  to  Dismiss  at  29-30. 

Id. 

'Wiseman  at  20  (1993).  These  and  other  problems  could  be  resolved  if  waiver  projects  were 
reviewed  by  Institutional  Review  Boards  ("IRBs"),  as  other  HHS-funded  research  is.  IRBs 
traditionally  require  the  investigator  to  justify  the  adequacy  of  the  research  design  and  whether 
alternatives  could  better  achieve  the  research  goal. 
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abuse  of  HHS'  waiver  authority. 

2.   HHS'  COMMENT  AND  REVIEW  PROCESS 
SHOULD  BE  OPEN  AND  FAD* 

We  found  HHS'  "comment  process,"  such  as  it  was,  to  be  chaotic,  standardless, 
unresponsive,  insular  and  ultimately,  as  the  Ninth  Circuit  found  in  Beno.  illegal.  It  must  be 
noted  that,  up  to  now,  HHS  has  not  implemented  anything  which  could  be  called  a  "comment 
process."  Advocates  learned  of  waiver  proposals  by  hit  or  miss,  since  these  were  not  publicly 
announced  or  circulated.  There  has  been  no  standard  or  uniform  comment  period;  when  we 
asked  for  a  time  within  which  to  comment  on  California's  1992  proposal,  we  were  told  "as  soon 
as  possible."  We  were  never  given  the  opportunity  to  discuss  our  concerns  with  the  agency  or 
to  see  or  discuss  the  response,  if  any,  from  the  state.  The  agency's  approval  decision  did  not 
identify  or  address  the  comments  which  had  been  submitted,  or  provide  any  basis  for  the 
conclusion  it  had  reached.  Only  through  a  request  under  the  federal  Freedom  of  Information 
Act  were  we  able  to  obtain  a  copy  of  the  documents  and  data  the  agency  relied  upon  in  making 
its  decision,  and  even  this  was  incomplete,  certain  important  agency  memos  having  been 
omitted. 

Even  more  important  than  the  procedural  failings,  was  the  fact  that  HHS  simply  ignored 
everything  that  we  submitted,  as  the  court  later  found: 

The  record  contains  no  evidence  that  the  Secretary  considered  the 
materials  plaintiffs  submitted.  While  the  state  and  HHS  exchanged 
detailed  drafts  of  the  Terms  and  Conditions,  these  drafts  did  not 
address  any  of  the  plaintiffs'  objections  [and]  do  not  show  that 
HHS  gave  any  thought  to  plaintiffs'  objections  and  proposed 
alternatives. 

Beno  v.  Shalala.  Slip  Opn.  at  7625. 

We  understand  that  HHS  is  now  planning  to  regularize  the  comment  process,  which  will 
be  a  welcome  improvement.  However,  we  remain  concerned  that  the  procedural  changes  may 
not  go  far  enough.  Specifically,  HHS  plans  to  provide  a  30  day  period  for  comments,  following 
the  state's  submission  of  a  waiver  request.  In  our  experience,  this  is  completely  inadequate. 

For  example,  one  of  the  issues  with  California's  waiver  proposal  is  whether  a  state-wide 
waiver  is  necessary,  or  whether  the  state's  research  goals  could  be  accomplished  with  a  smaller 
group  of  participants  from  several  counties  or  one  region  of  the  state.  This  is  a  technical 
methodological  question  which  we  cannot  answer  ourselves.  Since  we  received  the  state's  new 
documentation  at  the  beginning  of  September,  we  have  consulted  with  numerous  academics  and 
researchers  from  around  the  country,  sending  the  state's  submission  to  them  by  express  mail  and 
asking  them  to  review  it  and  respond.   Invariably,  all  are  appalled  that  our  comments  are  due 
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by  October  3,  and  many  have  been  unable  to  assist  us  because  of  the  short  deadline. 

If  put  in  perspective,  it  is  obvious  that  the  30  day  deadline  for  comments  is 
disproportionately  short.  The  state's  submission  of  a  Section  1115  proposal  is  generally  not  a 
precipitate  process.  A  state  which  plans  to  submit  a  waiver  proposal  to  HHS  begins  preparing 
many  months  in  advance,  through  telephonic  discussions  and  meetings  with  HHS  staff  to  find 
out  what  the  agency  will  accept  and  how  the  proposal  should  be  structured.  This  process  is  not 
a  public  one,  and  advocates  are  often  excluded  until  the  proposal  is  submitted  to  HHS  in  its  final 
form.  Consequently,  those  affected  have  no  equivalent  period  to  prepare,  prior  to  the 
submission  of  the  waiver  request. 

Ideally,  the  waiver  review  process  should  also  include  a  longer  interactive  period  for 
review  and  discussion  of  the  issues  raised  in  comments  or  by  HHS  itself,  which  would  include 
exchanges  between  the  state,  HHS  and  interested  commentators.  For  example,  if  the  state 
responds  to  methodological  criticisms  raised  by  commentators,  this  response  should  be  made 
public.  We  can  also  envision  situations  where  HHS  may  reject  or  seek  modifications  to  a  state 
proposal  which  recipient  advocates  support,  so  that  the  opportunity  for  additional  comments  from 
advocates  in  support  of  the  state's  request  would  also  be  appropriate. 

3.   HHS  MUST  INDEPENDENTLY  EVALUATE  THE  SCOPE 
AND  EXTENT  OF  THE  STATE'S  PROPOSED  PROJECT 

There  must  be  clear  and  reasonable  standards  governing  the  waiver  review  process,  by 
which  HHS  commits  itself  to  consider  the  relevant  factors  mandated  by  Congress  in  Section  1115 
itself.  This  has  not  been  the  case  up  to  now.  As  recently  as  last  spring,  for  example,  the 
agency  insisted  in  the  course  of  the  Beno  litigation  that  it  is  not  required  to  review  the  scope  of 
a  proposed  experiment  or  its  merits,  that  it  must  simply  accept  or  reject  whatever  a  state 
proposes.  Thus,  with  California's  waiver  request,  HHS  refused  to  consider  whether  it  is 
necessary  to  conduct  the  experiment  state-wide,  whether  the  categories  of  participants  included 
were  necessary,  etc. 

The  result  is  that  HHS  approved  California's  proposal  for  an  experimental  grant  reduction 
for  the  entire  state  -  2.4  million  recipients  in  826,000  households,  or  roughly  17%  of  all  AFDC 
recipients  in  the  U.S.  -  with  no  showing  that  a  state-wide  experiment  was  necessary.  In  fact, 
the  effect  of  the  grant  cuts  will  be  evaluated  based  on  data  drawn  from  only  15,000  AFDC 
families  randomly  selected  from  4  of  California's  58  counties  -  5000  families  in  a  control  group 
and  10,000  families  in  an  experimental  group.  The  research  methodology  approved  by  HHS 
does  not  use  data  from  the  other  810,000  "extra''  families  subjected  to  the  grant  cut.  In  essence, 
HHS  agreed  to  suspend  federal  law  for  nearly  one  fifth  of  the  nation,  with  no  justification  other 
than  the  fact  that  the  state  requested  it. 

During  the  Beno  litigation,  HHS'  lawyers  argued  that  a  state-wide  grant  cut  was 
necessary  to  test  the  "feasibility"  of  state-wide  implementation,  an  explanation  which  is  advanced 
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again  by  the  state's  own  expert,  Prof  Michael  Wiseman,  in  a  recent  declaration  in  support  of  the 
project.  But  this  rationale  taxes  credulity,  since  cutting  AFDC  benefits  is  hardly  a  management 
"innovation,"  where  administrative  feasibility  might  be  a  question  which  merits  advance  testing; 
the  state  had  already  "successfully"  implemented  several  grant  cuts  before  the  waiver  project 
even  begun. 

Another  example  of  HHS'  inaction  was  its  approval  of  the  imposition  of  a  work  incentive 
grant  cut  on  families  headed  by  adults  too  disabled  to  work.  The  state  itself  claimed  in  its 
proposal  that  the  experiment  was  intended  to  promote  work  among  "able-bodied"  adults. 
However,  we  pointed  out  in  our  comments  that  the  cut  applied  to  all  families,  included  those 
headed  by  SSI  recipients,  those  in  which  the  adult  was  temporarily  unable  to  work  due  to  injury 
or  disability,  and  even  "child-only"  families  in  which  no  adult  was  a  member  of  the  AFDC  unit. 
The  facial  overbreadth  of  the  waiver  request  was  also  obvious  from  a  review  of  the  actual  waiver 
request.  Yet  HHS  did  nothing  to  restrict  the  scope  of  the  grant  cut  to  those  who  were 
theoretically  capable  of  responding  to  a  work  incentive. 

The  Ninth  Circuit  concluded  that 

[B]oth  the  statewide  scope  of  the  benefits  cut  as  well  as  the 
decision  to  cut  benefits  to  individuals  who  cannot  work  appear 
wholly  unjustified  by  any  legitimate  experimental  goal.  State 
officials  have  advanced  no  such  experimental  goal  and  we  are 
unable  to  explain  how  it  advances  social  science  to  cut  benefits  to 
recipients  who  are  not  even  included  in  the  study.  Amici 
accurately  observe  that  such  a  design  is  "methodologically 
indefensible"  in  that  it  exposes  a  large  number  of  subjects  to 
potential  harm,  yet  studies  only  a  few. 

Moreover,  the  idea  of  imposing  a  work-incentive  benefits  cut  on 
individuals  whose  disabilities  preclude  work  can  only  be  called 
absurd. 

Beno  v.  Shalala.  Slip  Opn.  at  7621. 

The  absurdity  of  imposing  the  grant  cut  on  those  too  disabled  to  work  is  so  blatant  that 
in  re-submitting  California's  waiver  request  last  month,  the  Governor  finally  admitted  that 
families  with  disabled  adults  were  "inadvertently  included"  in  the  original  proposal.*  He  has 
proposed  to  exempt  families  headed  by  SSI  recipients  from  the  grant  cuts,  effective  September 
1,  1994,  and  will  restore  their  benefits  to  the  pre-waiver  level,  effective  September  1,  1994. 


'Beno  v.  Shalala.  Declaration  of  Governor  Pete  Wilson,  1 10,  submitted  to  the  Ninth  Circuit 
in  support  of  California's  Petition  for  Rehearing. 
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We  note  that  the  state's  acknowledgment  of  this  "inadvertentQ"  mistake  was  prompted  only  by 
the  Ninth  Circuit's  decision,  not  by  any  positive  move  on  HHS'  part,  and  that  it  does  not  excuse 
the  two  years  that  these  families  have  suffered  deprivation  which  even  the  state  now  admits  was 
needless  and  wrong.  And  despite  the  state's  belated  admission,  it  apparently  does  not  plan  to 
provide  retroactive  payments  to  correct  for  the  amounts  which  were  wrongfully  cut  for  two 
years. 

4.   HHS  MUST  CONSIDER  POTENTIAL  VIOLATIONS 
OF  THE  CONSTITUTION  AND  FEDERAL  LAW 

Another  example  of  a  lack  of  standards  in  the  waiver  review  process  was  HHS'  refusal 
to  consider  whether  the  state's  proposal  was  unconstitutional.  The  fact  that  the  grant  reduction 
for  new  residents  violated  the  U.S.  Supreme  Court's  opinions  protecting  the  right  to  travel  was 
brought  to  the  agency's  attention  in  our  comments.  Yet,  the  agency's  position  throughout  the 
litigation  was  that  it  would  not  consider  the  implications  of  the  Constitution  or  any  other  federal 
laws  in  considering  waiver  requests. 

There  are  positive  indications  that  the  agency  may  now  be  willing  to  commit  itself  to 
consider  constitutionality  in  the  waiver  process.  One  test  of  this  commitment  is  imminent,  as 
California  has  stubbornly  included  the  residency  grant  cut  in  the  "renewed"  waiver  proposal 
submitted  to  HHS  last  month.  Hopefully,  the  agency  will  not  "rubber  stamp"  its  approval,  as 
it  did  in  1992.  But  a  more  difficult  test  will  be  the  agency's  action  on  California's  pending 
"child  exclusion/family  cap"  proposal,  which  also  poses  constitutional  problems  with  equal 
protection  and  the  right  to  privacy.  HHS  has  already  approved  similar  proposals  in  New  Jersey 
and  other  states  without  any  evidence  that  the  apparent  unconstitutionality  was  considered.  So 
while  we  welcome  a  professed  commitment  to  consider  potential  constitutional  violations,  it 
remains  to  be  seen  how  carefully  this  will  be  carried  out. 

The  agency  has  also  refused  to  consider,  on  a  consistent  basis,  potential  violations  of 
other  provision  of  federal  law,  such  as  the  Americans  with  Disabilities  Act  ("ADA").  Although 
we  raised  serious  ADA  violations  in  our  1992  comments,  there  was  no  response.  Shortly  after 
she  came  to  HHS  in  1993,  Secretary  Shalala  herself  explained  in  comments  to  the  press  that 
agency  djd  consider  the  ADA  in  reviewing  Oregon's  request  for  a  Section  1115  waiver  under 
the  Medicaid  Act  and  that  HHS  secured  modifications  of  the  state's  experiment  in  order  to 
ensure  ADA  compliance.  Yet  the  agency  continued  to  assert  in  the  Beno  litigation  throughout 
the  following  year  that  it  had  no  obligation  to  consider  the  ADA  in  every  case.9  The  result  is 
an  ad  hoc  policy,  where  HHS  considers  potential  violations  of  the  ADA  in  reviewing  some  state 
proposals  and  ignores  this  issue  in  others. 


9See  Beno.  853  F.Supp.  at  1208  (District  court  notes  that  Secretary  argues  that  "she  need 
not  consider  potential  violations  of  the  ADA  when  exercising  her  discretion  under  the  Social 
Security  Act.") 
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Once  again,  the  test  of  the  agency's  commitment  to  the  ADA  may  be  its  review  of 
California's  renewed  waiver  request.  While  the  state  now  proposes  to  exempt  the  families  of 
disabled  SSI  recipients  from  the  work  incentive,  this  does  not  address  the  other  categories  of 
AFDC  recipients  who  are  also  protected  the  ADA.  For  example,  the  state  proposes  to  continue 
to  impose  the  grant  cut  as  a  work  incentive  on  adults  who  are  temporarily  disabled.  Although 
they  do  not  meet  the  strict  SSI  criteria  because  their  disability  is  not  expected  to  last  12  months 
or  more,  they  are  still  unable  to  work  and  are  protected  by  the  ADA. 

5.   HHS  MUST  DETERMINE  WHETHER  PROPOSED  WAIVERS 
WILL  HARM  CHILDREN  AND  FAMILIES 

The  Ninth  Circuit  found  that  in  reviewing  waiver  requests  under  Section  11  IS,  "the 
Secretary  must  obviously  consider  the  impact  of  the  state's  project  on  the  children  and  families 
the  AFDC  program  was  enacted  to  protect.  ..."  Beno  v.  Shalala.  Slip  Opn.  at  7615. 
Nonetheless,  the  court  found  that 

California's  experiment  will  put  "child-only"  AFDC  families, 
AFDC  families  headed  by  adults  who  are  too  disabled  to  work, 
and  families  whose  heads  are  unable  to  find  work  -  or  cannot  due 
to  childcare,  transportation,  and  other  difficulties  -  at  increased 
risk  of  homelessness,  inadequate  nutrition,  and  a  variety  of 
emotional  and  physical  problems. 

Id.  at  7622. 

The  Ninth  Circuit  was  particularly  troubled  that  "California  could  have  accomplished  its 
goal  of  increasing  recipients'  incentives  to  work  without  cutting  benefits  at  all,  by  simply 
allowing  recipients  to  keep  more  of  their  earned  income. "  Id-  Nonetheless,  "the  record  contains 
no  evidence  that  the  Secretary  ever  considered  the  danger  California's  benefits  cuts  would  pose 
to  recipients  [or]  the  need  for  cutting  benefits  as  a  work  incentive."  I$l.  at  7624. 

HHS'  failure  to  consider  the  impact  on  children  and  families10  carries  over  into  the 
research  methodology  approved  by  HHS  for  the  California  waiver  project,  as  well  as  for  other 
state  waiver  projects.  All  waiver  research  can  and  should  include  data  on  the  impact  on 
children:  their  physical  health,  nutritional  status,  developmental  progress,  school  performance, 


10HHS'  emphasis  on  cost-neutrality  as  a  condition  of  waiver  approval  has  actually 
encouraged  states  to  adopt  cuts  in  benefits,  at  the  expense  of  children's  welfare.  Wiseman  at 
20  (1993).  California's  program  of  benefit  cuts  and  increased  disregards  may  ultimately  be 
"counterproductive,"  leading  recipients  to  increase  short-term  irregular  employment,  which  will 
not  reduce  dependency  in  the  long-run,  and  "substituting  it  for  training  or  other  activities  with 
a  greater  long-term  payoff."  Wiseman  at  33  (1993). 

-9- 


119 


psychological  state,  etc.    It  should  also  include  data  on  families:  changes  in  the  incidence  of 
spousal  and/or  child  abuse,  family  break-up,  family  formation,  psychological  status,  etc. 

For  the  California  experiment,  the  research  protocol  omitted  any  measure  of  these 
factors,  focusing  instead  exclusively  on  employment  and  AFDC  status.  But  the  research  will 
be  incomplete  and  one-sided  if  it  concludes  that  cutting  grants  results  in  a  drop  in  the  caseload, 
but  omits  the  data  on  possible  declines  in  child  nutrition,  school  performance  and  family 
stability.  Since  HHS  drafts  the  Terms  and  Conditions  for  every  waiver  approval,  the  agency 
should  ensure  that  these  factors  are  included  in  every  state  research  protocol. 

6.   CONGRESS  SHOULD  EXPRESSLY  REQUIRE  CONSIDERATION 
OF  HUMAN  SUBJECT  PROTECTIONS  IN  THE  WAIVER  PROCESS 

Since  1975,  HHS'  annual  Appropriations  Act  has  imposed  human  subject  protections  for 
all  HHS-funded  research  and  demonstration  projects,  including  Section  HIS  waiver  projects. 
The  protections,  now  codified  at  42  U.S.C.  §  3515b,  require  the  Secretary  to  make  a 
determination  whether  the  research  presents  a  danger  to  the  physical,  mental  or  emotional  well- 
being  of  any  participant,  and,  if  there  is  a  risk  of  danger,  that  the  written,  informed  consent  of 
each  participant  has  been  obtained. 

HHS  regulations  require  that  most  research  involving  human  subjects  undergo 
independent  Institutional  Review  Board  ("IRB")  review.  Although  Section  1115  projects  are 
exempted  from  the  IRB  regulations,  HHS  has  repeatedly  re-affirmed  that  its  waiver  review 
process  will  include  consideration  of  the  potential  dangers  to  participants"  and  that  "ethical  and 
other  problems  raised  by  research  in  benefit  programs  will  be  addressed."  48  Fed.  Reg.  9268 
(1983). 

However,  throughout  the  Beno  litigation,  from  1992  to  the  present,  HHS  has  been 
consistently  evasive  regarding  the  standards  and  criteria  it  employs,  if  any,  in  determining 
whether  a  waiver  project  poses  potential  danger  to  human  subjects  under  §35150).  Despite  our 
comments  regarding  the  need  for  a  danger  determination,  nothing  in  the  administrative  record 
indicates  that  anyone  at  the  agency  gave  this  a  thought.  After  the  lawsuit  was  filed,  HHS  argued 
that  it  could  simply  ignore  §35 15(b),  claiming  that  there  was  no  affirmative  duty  to  make  any 
determinations  of  danger  at  all, u  and  that  even  if  it  chose  to  make  a  determination,  reductions 


"48  Fed.  Reg.  at  9266-67  (1983):  "[TJhe  Department  will  include  in  its  review  of  proposed 
research  activity  consideration  of  the  effects  on  participants.  To  the  extent  that  the  proposed 
activity  is  determined  to  pose  a  danger  to  the  participants,  informed  consent  in  writing  will  be 
required." 


"Beno,  HHS  Reply  in  Support  of  Motion  to  Dismiss  at  31-32. 
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in  public  benefits  could  never,  "as  a  matter  of  law,"  pose  a  danger  under  §35 15(b)."  As 
recently  as  the  end  of  1993,  in  a  brief  to  the  Ninth  Circuit,  HHS  argued  that  the  only  review 
required  of  Section  1 1 15  projects  was  whether  they  would  further  the  objectives  of  the  AFDC 
act,  and  that  a  review  of  possible  danger  was  not  required  or  conducted.14 

In  response,  the  Ninth  Circuit  explained  that 

An  inquiry  into  the  ethical  problems  raised  by  research  includes 
some  evaluation  of  the  risks  the  experiment  poses,  a  review  of  the 
alternative  designs,  and  some  effort  to  reduce  the  risks  "to  those 
necessary  to  achieve  the  research  objective."  (Citation  omitted)  . 
.  .  [The  Secretary]  must  make  some  determination  that  a  project 
does  not  pose  unnecessary  risks  to  human  subjects. 

Beno  v.  Shalala.  Slip  Opn.  at  7617. 

Congress  must  ensure  that  HHS  clarifies  its  interpretation  of  §35 15(b):  whether  it  will 
make  a  determination  of  danger  in  every  case;  the  situations,  if  any,  in  which  benefit  cuts  can 
constitute  danger;  and  whether  it  will  consider  alternatives  to  minimize  potential  danger  through 
modifications  of  the  state's  research  design. 

7.   THE  MINIMUM  BENEFIT  FLOOR  IN  42  U.S.C.  §1396a(c)(l) 
SHOULD  BE  ENFORCED,  NOT  WAIVED 

In  42  U.S.C.  §1396a(c)(l),  Congress  created  a  "maintenance  of  effort"  requirement  for 
state  AFDC  programs,  pegged  at  the  payment  levels  in  effect  on  May  1,  1988.  If  a  state  drops 
its  benefits  below  this  level,  Congress  provided  a  serious  sanction:  "the  Secretary  shall  not 
approve  any  state  [Medicaid]  plan. "  For  California,  where  payment  levels  are  now  well  below 
the  1988  level,  enforcement  of  this  sanction  would  mean  the  loss  of  more  than  $7  billion  in 
federal  Medicaid  funding  for  California.  This  is  why  the  state  requested  and  obtained  a  waiver 
of  §1396a(c)(l)  before  cutting  benefits.  Remarkably,  although  the  Ninth  Circuit  has  now 
declared  the  waiver  invalid,  HHS  has  nonetheless  assured  California  that  it  need  not  restore 
benefits  to  their  1988  level.  In  fact,  California  even  attempted  to  impose  a  new  grant  cut  in 
September,  1994.   Why? 

HHS  has  an  official  policy  of  non-enforcement  of  the  maintenance  of  effort  requirement 
in  §1396a(c)(l).  Although  state  plan  amendments  are  subject  to  the  same  standards  as  the 
Medicaid  plans  which  they  modify,  HHS  refuses  to  apply  §1396a(c)(l)  to  plan  amendments. 
Further,  the  agency  has  explicitly  instructed  states  to  submit  plan  amendments,  rather  than  new 


"Beno  v.  Shalala.  HHS  Memorandum  in  Support  of  Motion  to  Dismiss  at  48. 
"Beno.  Brief  of  Federal  Appellees  to  the  Ninth  Circuit  (Dec,  27,  1993). 
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Medicaid  plans,  to  ensure  that  the  statute  has  no  effect.  In  response  to  the  charge  that  this 
makes  the  statute  a  nullity,  HHS  argues  that  Congress  must  have  meant  §1396a(c)(l)  to  be 
ineffective,15  a  position  which  turns  all  rules  of  statutory  construction  on  their  head. 

The  agency  has  flaunted  this  position  at  every  point  in  the  Beno  litigation.  Repeatedly, 
HHS  argued  that  the  case  should  be  thrown  out  of  court,  on  the  grounds  that  the  agency  would 
not  enforce  §1396a(c),  even  if  the  waiver  were  set  aside.  Consequently,  HHS  argued,  plaintiffs 
lacked  standing  to  bring  the  case,  since  even  a  victory  would  not  redress  their  injury  and  stop 
the  state  from  proceeding  with  the  grant  cuts. 

The  Ninth  Circuit  made  short  work  of  this  cynical  position,  noting  that: 

the  Secretary  suggests  that  California  might  evade  §1396a(c)(l)  by 
submitting  Medicaid  plan  amendments  rather  than  Medicaid  plans, 
.  .  .  The  Secretary's  speculation  that  she  and  California  might 
conspire  to  evade  this  mandatory  language  [in  §1396a(c)(l)]  does 
not  defeat  plaintiffs'  standing. 

Beno  v.  Shalala.  Slip  Opn.  at  7607. 

There  are  two  conclusions  to  draw  from  this  history.  First,  there  is  an  inevitable  tension 
between  AFDC  experiments  which  cut  benefits  to  AFDC  families,  and  the  underlying  goal  of 
the  program,  which  is  to  alleviate  the  need  and  deprivation  of  the  nation's  children.  In  effect, 
Congress  has  determined  in  §1396a(c)(l)  that  the  1988  payment  levels  are  the  lowest  which  can 
be  accepted  as  meeting  the  needs  of  poor  children.  In  considering  waiver  requests  which  include 
grant  cuts,  HHS  should  respect  Congress'  intent  to  protect  the  welfare  of  AFDC  children  and 
not  grant  any  waivers  of  this  minimum  floor. 

There  remain  many  alternatives  to  benefit  cuts  as  a  work  incentive."  Moreover,  states 
will  still  be  free  to  include  grant  cuts  which  do  not  go  below  the  1988  floor  as  part  of  a 
demonstration  project.  California  actually  did  this  as  part  of  its  1992  request,  including  in  its 
research  protocol  and  proposal  a  cut  of  4.5%  which  was  implemented  in  November  1992  without 
need  of  a  waiver,  since  it  reduced  benefits  to  $633  per  month  for  a  family  of  three,  the  level  in 
effect  in  May,  1988. 

Second,  to  make  the  waiver  process  meaningful,  HHS  must  enforce  §1396a(c)(l)  as 
Congress  intended,  and  abandon  its  "conspiracy]"  with  the  states  to  "evade"  its  requirements. 

Id 


"Beno  v.  Shalala.  HHS'  Memorandum  In  Support  of  Motion  to  Dismiss  at  61  (Feb.  12, 
1993). 

16S££  e^,  Wiseman  at  26  (1993). 
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8.   CONGRESS  SHOULD  CLARIFY  THAT  42  U.S.C.  §684 
APPLIES  TO  ALL  WORK-RELATED  WAIVER  PROJECTS 

In  creating  the  JOBS  program  as  part  of  the  Family  Support  Act  in  1988,  Congress 
developed  a  set  of  important  recipient  protections  in  42  U.S.C.  §684(a).  It  required  that  "in 
assigning  participants  .  .  .  [to]  any  program  activity,"  the  state  must  assure  that  "the  conditions 
of  participation  are  reasonable,  taking  into  account  in  each  case  the  proficiency  of  the  participant 
and  the  child  care  and  other  supportive  service  needs  of  the  participant. "  42  U.S.C.  §684(a)(4). 

In  subsection  (e)  of  §684,  Congress  specified  that  these  recipient  protections  apply  not 
only  to  the  JOBS  program  itself,  but  also  to  program  and  activities  "under  any  other  work- 
related  programs  and  activities  authorized  (in  connection  with  the  AFDC  program)  under  section 
1315  of  this  title  [the  waiver  provision]." 

HHS  has  ignored  this  language,  has  never  clarified  its  interpretation  of  which  waiver 
projects  are  covered  by  this  requirement  and  has  never  referred  to  §684  in  conjunction  with 
action  on  a  waiver  request.  The  unsettled  question  is  whether  §684  applies  to  grant  cuts  and 
time-limits  on  benefits,  intended  as  work  incentives,  which  the  states  have  advanced  in  their 
waiver  requests  as  alternatives  to  the  job  search  and  training  model  on  the  JOBS  program. 
Despite  its  silence  on  this  question,  HHS  appears  to  have  adopted  the  view  of  §684  expressed 
by  the  district  court  in  Beno:  "A  benefit  cut,  no  matter  what  its  purpose,  is  not  a  'program'  or 
'activity-'  offered  by  the  State  to  assure  that  needy  families  obtain  education,  training  and 
employment.   Beno  v.  Shalala.  853  F.Supp.  at  1215. 

This  interpretation  is  wrong  because  it  is  blind  to  Congress'  obvious  intent  in  enacting 
§684(e).  The  Family  Support  Act  and  the  JOBS  program,  including  the  recipient  protections 
in  §684(a),  represented  a  hard- won  consensus  on  how  best  to  move  families  from  welfare  to 
work.  Congress  created  one  set  of  closely  supervised  tests  of  this  model  in  the  JOBS 
demonstration  projects  authorized  by  the  Family  Support  Act.  But  Congress  expressly 
recognized  that  states  would  propose  other  variations  through  Section  1115  waivers.  Section 
684(e)  contemplates  that  if  a  state  proposes  an  alternative  to  the  JOBS  program,  the  same  basic 
recipient  protections  apply.  This  also  ensures  that  there  is  a  "level  playing  field"  for 
comparisons  between  JOBS  and  the  state's  experimental  alternative. 

With  this  in  mind,  the  intent  and  purpose  of  a  grant  cut  or  time  limits  on  benefits  is 
paramount  in  determining  if  it  is  a  work-related  activity  or  program.  If  it  is  a  substitute  for  or 
"enhancement"  of  the  normal  job  search  provisions  of  JOBS,  then  it  is  really  offered  as  a  form 
of  unsupervised  job  search.  And  since  the  recipient  protections  in  §684(a)  apply  to  job  search 
activities,  they  must  apply  to  grant  cuts  or  time  limits  as  well. 

In  the  case  of  California's  grant  cuts,  application  of  the  recipient  protections  in  §684 
would  have  prevented  the  most  egregious  abuses,  such  as  the  imposition  of  the  grant  cut  on 
those  unable  to  work  due  to  illness  or  disability.   Ironically,  California  already  has  in  place  a 
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well-developed  mechanism  for  making  the  individualized  determinations  required  by  §684, 
through  its  state  JOBS  program,  known  as  GAIN.  But  the  state  ignored  these  determinations 
and  imposed  the  "work  incentive"  grant  cut  on  families  which  the  GAIN  program  had  already 
exempted  as  unable  to  work!  Congress  should  ensure  that  HHS  applies  §684  to  all  work-related 
waiver  projects. 


-14- 


124 

Mr.  Towns.  Ms.  Davis. 

STATEMENT  OF  MARTHA  F.  DAVIS,  SENIOR  STAFF  ATTORNEY, 
NATIONAL  ORGANIZATION  FOR  WOMEN,  LEGAL  DEFENSE 
AND  EDUCATION  FUND 

Ms.  Davis.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee, for  the  opportunity  to  testify  today.  NOW  Legal  Defense 
and  Education  Fund  has  participated  in  commenting  on  a  number 
of  section  1115  waiver  applications  filed  with  HHS.  In  addition, 
with  New  Jersey  Legal  Services  and  the  ACLU  of  New  Jersey,  we 
represent  26  poor  children  and  families  in  a  case  currently  pending 
in  Federal  court  challenging  New  Jersey's  child  exclusion  policy 
which  denies  benefits  to  children  who  are  conceived  and  born  to 
mothers  who  are  receiving  AFDC.  The  child  exclusion  was  imple- 
mented pursuant  to  a  section  1115  waiver. 

In  addition  to  this  Federal  case,  a  coalition  of  civil  rights  groups, 
which  are  the  NAACP  legal  defense  and  education  fund,  the  Puerto 
Rican  legal  defense  and  education  fund,  and  NOW  legal  defense 
and  education  fund,  represent  clients  in  a  separate  administrative 
challenge  to  the  child  exclusion  which  is  pending  before  HHS's  Of- 
fice of  Civil  Rights.  This  complaint  challenges  New  Jersey's  child 
exclusion  as  a  violation  of  title  VI,  which  prohibits  race  discrimina- 
tion in  federally  funded  programs. 

The  title  VI  complaint  was  filed  in  July  1992,  prior  to  the  grant- 
ing of  the  section  1115  waiver.  That  complaint  has  now  been  pend- 
ing for  more  than  2  years  without  any  resolution  by  the  Office  of 
Civil  Rights. 

We  believe  that  a  properly  tailored  waiver  process  can  be  a  valu- 
able tool  in  assessing  various  approaches  to  welfare,  welfare  re- 
form, and  welfare  administration.  But  I  want  to  focus  on  two  par- 
ticular issues  that  have  arisen  in  the  course  of  NOW  LDEFs  in- 
volvement with  section  1115  waivers.  First,  there  is  an  urgent  need 
for  the  development  of  formal  processes  for  monitoring  and  re- 
sponding to  States'  failure  to  comply  with  waivers  once  they  are 
granted. 

Second,  there  is  no  effective  mechanism  for  reviewing  civil  rights 
and  constitutional  criteria  in  assessing  waiver  applications  cur- 
rently in  place.  Our  experience  with  the  2-year-old  OCR  complaint 
indicates  that  a  mechanism  for  facilitating  early  review  of  constitu- 
tional issues  is  crucial.  Both  of  these  issues  are  merely  mentioned 
in  HHS's  September  27  notice.  There  aren't  any  specific  guidelines 
or  procedures  that  are  provided  in  that  notice. 

To  begin  with  the  need  for  a  procedure  to  monitor  and  enforce 
compliance  with  waivers,  let  me  describe  the  current  situation  in 
New  Jersey. 

The  waiver  granted  there  included  not  only  the  child  exclusion 
but  also  permitted  the  State  to  implement  the  statewide  enhanced 
job  training  education  and  job  placement  program  called  FDP- 
JOBS.  At  the  time  New  Jersey's  waiver  application  was  made,  the 
U.S.  Senate  Finance  Committee  held  a  hearing  on  the  New  Jersey 
program  where  New  Jersey  State  Assemblyman  Wayne  Bryant,  the 
architect  of  this  proposal,  indicated  that  his  support  for  the  child 
exclusion  was  contingent  on  the  availability  of  these  enhanced  pro- 
grams so  it  is  sort  of  a  balance.  HHS  also  indicated  that  they 
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shared  this  view  at  a  meeting  that  they  held  with  concerned  advo- 
cates from  the  State. 

However,  with  the  State  budget  for  fiscal  year  1995,  the  funding 
necessary  to  implement  FDP-JOBS  has  been  eliminated  while  the 
child  exclusion  remains  in  effect  statewide  and  affects  every  child 
conceived  and  born  in  the  State.  The  FDP-JOBS  program  is  avail- 
able only  in  eight  counties  and  will  not  be  expanded  statewide. 
There  is  no  money  for  it. 

The  failure  to  implement  FDP-JOBS  statewide  brings  New  Jer- 
sey out  of  compliance  with  their  section  1115  waiver.  While  we 
brought  HHS's  attention  to  this  matter  in  July  on  behalf  of  our  cli- 
ents, we  have  received  no  substantive  response.  There  is  no  proce- 
dure for  filing  a  complaint  and  no  time  period  for  HHS  to  respond 
or  take  action  or  to  bring  the  State  into  compliance  or  to  rescind 
the  waiver.  I  think  such  procedures  are  necessary  to  maintain  the 
integrity  of  the  waiver  process,  and  in  our  written  testimony  we 
make  suggestions  as  to  how  this  might  be  effected. 

The  second  issue  I  want  to  briefly  discuss  is  the  need  for  civil 
rights  and  constitutional  review  of  waiver  applications.  Currently, 
again,  there  is  no  formal  process  for  reviewing  civil  rights  issues 
raised  by  waiver  applications  prior  to  the  time  that  they  are  grant- 
ed. Instead,  until  Monday's  announcement,  such  assessments  were 
relegated  almost  entirely  to  after-the-fact  responses  once  adminis- 
trative complaints  or  actual  litigation  was  filed.  Now  it  seems  as 
if  HHS  is  going  to  at  least  in  some  instances,  evaluate  the  constitu- 
tionality of  proposals. 

As  our  experience  demonstrates,  even  a  relatively  informal  ad- 
ministrative complaint  can  take  well  over  2  years  to  resolve.  How- 
ever, HHS's  announcement  I  think  is  not  enough  unless  HHS  has 
the  necessary  information  to  make  such  an  assessment,  to  make  an 
assessment  that  section  1115  waivers  will  in  fact  comply  with  civil 
rights  and  constitutional  law. 

We  suggest  that  HHS  coordinate  with  its  Office  of  Civil  Rights 
in  reviewing  waiver  applications,  which  I  understand  is  currently 
not  done.  Further,  we  recommend  that  HHS  adopt  specific  criteria 
to  facilitate  the  assessment  of  such  projects  at  the  outset,  including 
requiring  that  States  prepare  an  impact  statement  that  sets  out 
the  waiver's  anticipated  impact  on  racial  minorities,  the  disabled, 
and,  where  appropriate,  women.  Under  title  DC,  some  education 
programs  are  within  HHS's  purview. 

Appendix  II  to  our  written  testimony  sets  out  our  specific  rec- 
ommendations on  this  in  greater  detail  and  they  are  recommenda- 
tions not  only  of  us  but  also  the  NAACP  legal  defense  fund,  and 
the  Puerto  Rican  legal  defense  fund. 

I  would  be  happy  to  answer  any  questions. 

Mr.  Towns.  Thank  you  very,  very  much  for  your  testimony. 

[The  prepared  statement  of  Ms.  Davis  follows:] 
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Introduction 

NOW  Legal  Defense  and  Education  Fund  ("NOW  LDEF")  is  an  independent  non-profit 
organization  founded  by  members  of  the  National  Organization  for  Women  in  1970.    Focused  on 
protecting  and  expanding  women's  legal  rights,  NOW  LDEF  is  engaged  in  litigation,  legislative 
advocacy  and  public  education  on  a  wide  range  of  issues  affecting  women. 

For  the  past  four  years,  NOW  LDEF  has  analyzed,  commented  on,  and  challenged  through 
litigation,  a  number  of  federal  waivers  granted  pursuant  to  Section  1115  of  the  Social  Security  Act, 
42  U.S.C.  §  1315.   Our  efforts  have  primarily  been  focused  on  waiver  requests  relating  to  Child 
Exclusion  programs,  i.e..  programs  denying  benefits  to  children  who  are  conceived  and  born  while 
their  mothers  are  receiving  Aid  to  Families  With  Dependent  Children  ("AFDC").   For  example, 
with  Legal  Services  of  New  Jersey  and  the  American  Civil  Liberties  Union  of  New  Jersey,  NOW 
LDEF  is  counsel  to  twenty-six  low  income  children  and  parents  in  a  lawsuit,  C.K..  et  al.  v. 
Shalala.  et  al..  No.  93-5354  (D.N.J. ),  challenging  the  legality  of  New  Jersey's  Child  Exclusion. 
Other  activities  have  included  filing  amicus  briefs  in  Green  v.  Anderson.  811  F.  Supp.  516  (E.D. 
Ca.  1993),  affd.,  No.  93-15306  (9th  Cir.  1994),  and  V.C.  v.  Whitburn.  No.  94-C-1028  (E.D. 
Wis.),  both  of  which  concern  Section  1115  programs  permitting  reduced  benefits  to  recent  arrivals 
to  the  state,  and  filing  comments  with  the  U.S.  Department  of  Health  and  Human  Services 
( "HHS")  on  a  number  of  pending  applications  for  Section  1 1 15  waivers. 

The  waiver  process  has  often  played  a  positive  role  in  developing  new  approaches  to  the 
provision  of  AFDC  and  other  welfare  benefits.   However,  with  the  rise  in  the  number,  scope  and 
focus  of  waiver  applications  in  recent  years,  the  process  must  be  re-examined.    Our  experiences 
with  the  Section  1115  waiver  process  have  demonstrated  that  the  following  reforms  are  urgently 
needed:  (1)  a  process  for  public  notification  of  waiver  applications'  filing,  time  periods  for 
commenting  and  other  procedures  designed  to  facilitate  public  input  on  waiver  applications  must  be 
developed;  (2)  guidelines  for  HHS'  analysis  of  and  response  to  public  comments  should  be 
formalized;  (3)  criteria  for  the  evaluation  of  the  experimental  integrity  of  waivers  should  be 
rigorously  applied;  (4)  civil  rights  and  constitutional  criteria  for  review  of  waiver  applications  must 
be  developed;  and  (5)  the  procedure  for  HHS  enforcement  of  state  compliance  with  the  waiver 
should  be  formalized. 

RECOMMENDATIONS 

1.   Procedures  for  Public  Comment 

Currently  there  are  no  procedures  guiding  public  comment  on  applications  for  Section  1115 
waivers,  despite  the  fact  that  ~  as  in  New  Jersey  ~  these  waivers  may  affect  well  over  100,000 
low  income  individuals  in  the  state  and  may  result  in  significant  changes  in  the  state's  AFDC 
program.   Though  such  procedures  are  crucial  in  every  instance,  they  are  particularly  necessary 
where  the  state  has  taken  the  position  that  no  changes  in  state  legislation  are  necessary  in  order  to 
implement  its  waiver  program.   Arkansas,  where  HHS  recently  granted  a  waiver  to  implement  a 
Child  Exclusion  program,  is  a  case  in  point.   In  such  a  circumstance,  public  comment  on  the 
waiver  application  may  illuminate  important  considerations  that  were  not  previously  brought  to 
light  given  the  lack  of  legislative  consideration  of  the  proposed  changes. 
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The  absence  of  procedures  for  public  comment  creates  considerable  confusion  and 
uncertainty  in  the  waiver  process.   For  example,  in  New  Jersey,  a  coalition  of  advocates  submitted 
comments  on  the  state's  anticipated  waiver  application  before  it  was  even  submitted  to  HHS, 
because  we  feared  that  the  waiver  would  be  summarily  approved  without  an  opportunity  for  further 
input. 

A  significant  factor  contributing  to  this  confusion  is  that  interested  members  of  the  public 
are  often  unable  to  find  out  promptly  when  a  waiver  application  is  filed,  or  to  obtain  a  copy  of  the 
waiver  application.   In  New  Jersey,  concerned  parties  were  forced  to  rely  on  informal 
communications  with  employees  of  the  State  Department  of  Health  and  Human  Services  ("DHS") 
to  obtain  information  about  the  timing  of  the  waiver  application.    Even  after  the  application  was 
filed,  advocates  were  not  able  to  obtain  a  copy  for  more  than  a  week  due  to  confusion  at  DHS  and 
HHS  over  whether  the  document  should  be  released. 

HHS  has  acknowledged  that  the  process  for  soliciting  and  submitting  public  comments  must 
be  reformed.    For  example,  when  considering  more  recent  applications  for  waivers,  such  as 
Arizona's  pending  application  to  implement  a  Child  Exclusion,  HHS  has  notified  some  interested 
parties  of  a  30-day  comment  period.   However,  to  date,  HHS  has  not  widely  publicized  this 
comment  period;  indeed,  given  the  sporadic  efforts  to  notify  interested  persons  of  this  new 
comment  period,  it  would  currently  be  improper  to  bar  comments  filed  after  the  30-day  period. 

However,  for  future  waiver  applications,  there  are  a  number  of  procedures  available  to 
properly  notify  interested  individuals  of  the  filing  of  waiver  applications  and  the  procedures  for 
commenting  on  them.   First,  the  filing  of  a  waiver  application  should  be  announced  in  the  Federal 
Register  and  any  comparable  state  register,  soliciting  public  comments  within  30  days  of 
publication.   Second,  all  waiver  applications  should,  on  a  cover  page,  notify  the  public  that 
comments  are  welcome  and  must  be  submitted  within  30  days,  and  provide  an  address  for  sending 
those  comments.   Third,  significant  amendments  by  the  state  to  the  waiver  application  --  such  as  a 
change  in  the  target  population  or  the  experimental  design  -  should  require  that  a  new  comment 
period  be  provided  before  HHS'  final  consideration  of  the  waiver. 

2.         Formal  Guidelines  for  HHS'  Analysis  and  Response  To  Public  Comments 

Once  public  comments  are  filed,  a  formal  process  for  analyzing  and  responding  to  the 
comments  is  required.    Currently,  HHS'  response  to  comments  is  minimal  at  best.    For  example, 
in  answer  to  extensive  written  comments  from  a  large  coalition  of  advocacy  groups  concerning 
New  Jersey's  waiver  application,  HHS  simply  wrote  in  a  letter  dated  three  weeks  after  its  approval 
of  the  waiver,  that  the  coalition's  concerns  were  considered  by  the  agency.   The  only  rationale  for 
the  agency's  approval  of  the  waiver  was  contained  in  one  sentence  stating  that  the  FDP  was 
approved  to  promote  "self-sufficiency''  and  reduce  "long-term  welfare  dependency."   NOW 
LDEF's  comments  on  pending  waiver  applications  filed  by  other  states  have  received  no  response 
at  all. 

Instead  of  the  current  ad.  hjg  procedure,  NOW  LDEF  recommends  that  HHS  be  required  to 
prepare  a  succinct  but  complete  response  to  comments  received  and  a  rationale  for  its  final 
decision  -  similar  to  that  currently  required  when  regulations  are  promulgated  -  and  that  the 
response  be  published  in  the  Federal  Register  and  distributed  to  all  interested  individuals  (including 
all  who  filed  comments)  at  the  time  HHS  renders  its  decision  on  the  waiver  application. 
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3.         Rigorous  Criteria  for  Evaluation  of  Experimental  Aspects  of  Waiver  Applications 

Section  1 1 15  is  limited  to  research,  demonstration  programs  and  experiments.   However,  as 
the  Ninth  Circuit  made  clear  in  Beno  v.  Shalala.  1994  WL  330364  (9th  Cir.  1994),  HHS  has  failed 
to  rigorously  balance  the  experimental  value  of  a  proposed  program  against  the  risks  that  recent 
waiver  proposals  pose  to  experimental  subjects. 

In  this  regard,  the  agency  record  in  New  Jersey  is  similar  to  the  record  of  the  California 
waiver  discussed  in  the  Beno  decision.   HHS  apparently  did  not  assess  whether  New  Jersey's  Child 
Exclusion  experiment  would  pose  a  danger  to  participants,  as  required  under  the  HHS 
Appropriations  Act  §  211,  codified  al  42  U.S.C.  §  3515b.    Neither  was  the  Child  Exclusion 
experiment  submitted  to  review  by  an  Institutional  Review  Board,  despite  the  experiment's 
particular  impact  on  pregnant  women  and  fetuses.   S_ec.  45  C.F.R.  Part  46.   Finally,  New  Jersey's 
Child  Exclusion  experiment  was  implemented  as  a  statewide  policy  change  potentially  affecting  all 
of  the  state's  134,000  AFDC  recipients,  though  only  9000  recipients  are  being  studied  in  the 
experimental  and  control  groups.    Rather  than  analyze  these  issues,  the  agency  record  in  New 
Jersey  suggests  that  HHS'  paramount  consideration  in  granting  the  waiver  was  to  provide  "federal 
flexibility  in  letting  states  try  their  ideas  for  reforming  welfare."   While  the  waiver  process  can 
provide  an  excellent  vehicle  for  testing  new  approaches  to  welfare,  it  was  never  intended  to 
subvert  federal  welfare  principles  and  allow  for  unfettered  state  flexibility  without  regard  to  the 
purposes  of  the  Social  Security  Act. 

The  Beno  court's  requirement  that  HHS  assess  the  potential  danger  to  experimental 
participants  in  evaluating  a  waiver  application  is  a  step  in  the  right  direction.    However,  to  date, 
HHS  has  not  accepted  this  obligation  in  other  pending  cases.    In  C.K.  v.  Shalala.  for  example, 
HHS  has  moved  for  summary  judgment,  asserting  that  its  cursory  statements  in  the  record  are 
sufficient  to  meet  the  applicable  legal  requirements.   Therefore,  in  order  to  adequately  assess  the 
experimental  value  and  propriety  of  all  waiver  applications,  reform  in  this  area  should  reflect  the 
following  principles: 

♦  Appropriations  Act  Review  for  Danger  to  Participants 

First,  as  required  by  the  court  in  Beno.  all  Section  1115  waivers  should  be  analyzed 
consistent  with  the  requirements  of  the  HHS  Appropriations  Act. 

♦  Review  of  Behavioral  Experimentation  Under  45  C.F.R.  Part  46 

Second,  all  Section  1115  waivers  (particularly  those  involving  behavioral  experimentation 
on  human  subjects)  should  be  reviewed  in  accordance  with  45  C.F.R.  Part  46.   These  regulations 
set  out  an  array  of  protections  for  human  subjects,  including  review  of  such  experimentation  by  an 
Institutional  Review  Board;  where  appropriate,  informed  consent  or  other  safeguards  may  be 
required.   The  regulations  currently  exempt  experimentation  involving  public  benefits  programs, 
except  where  such  experimentation  involve  pregnant  women  and  fetuses.   45  C.F.R.  § 
46.101(b)(5)(i);  45  C.F.R.  §  46.101(i),  n.l.    However,  this  broad  exemption  is  inappropriate  when 
public  benefits  experimentation  investigates  use  of  significant  incentives  or  disincentives  to 
influence  human  behavior.    Behavioral  experimentation  involving  public  benefits  programs  raises 
the  same  ethical  issues  as  other  government-sponsored  behavioral  experimentation,  and  should  be 
subject  to  the  same  rigorous  assessment  set  out  in  Part  46. 
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iber  of  Waiver  Programs  Per  State 

Third,  HHS  should  establish  reasonable  limits  on  the  number  of  waivers  that  reduce 
existing  benefits  that  a  state  may  implement  at  any  one  time,  particularly  if  any  of  the  waivers  are 
permitted  to  be  implemented  statewide.  This  reform  is  necessary  to  preserve  the  experimental 
integrity  of  each  waiver  program  and  to  avoid  undue  hardship  to  AFDC  recipients.   Absent  such  a 
limit,  it  is  impossible  to  assess  the  results  of  any  particular  change  to  the  AFDC  program.   For 
example,  California,  which  implemented  the  waiver  at  issue  in  Beno  on  a  statewide  basis,  is  now 
poised  to  seek  a  statewide  waiver  to  implement  a  Child  Exclusion.    If  both  waivers  are 
implemented  simultaneously,  assessing  the  results  of  each  will  be  virtually  impossible.   Further, 
permitting  several  such  statewide  demonstration  programs  simultaneously  has  the  effect  of 
authorizing  statewide  policy  changes,  and  significant  benefits  cuts,  in  the  guise  of  experimentation. 

♦    Limitation  on  Number  nf  Similar  Wjfag  Programs 

Fourth,  limits  should  be  placed  on  the  number  of  experiments  nationwide  necessary  to  test  a 
particular  proposition. 

The  Child  Exclusion,  for  example,  is  now  being  "tested"  in  New  Jersey,  Wisconsin, 
Georgia  and  Arkansas.    Waiver  applications  from  California,  Arizona  and  Nebraska  are  either 
pending  or  soon-to-be  filed.    As  an  initial  matter,  serious  questions  about  the  legality  of  the  Child 
Exclusion  waiver  have  been  raised  both  in  C.K.  v.  Shalala  and  in  a  civil  rights  complaint  pending 
before  HHS,  discussed  further  below.   It  is  both  inappropriate  and  imprudent  to  implement  the 
Child  Exclusion  in  a  large  number  of  states  before  the  legal  issues  concerning  the  Child  Exclusion 
are  resolved.    HHS  appears  to  have  applied  this  principle  to  proposed  waivers  involving  two-tiered 
benefits,  refusing  to  grant  additional  waivers  in  light  of  several  court  decisions  striking  down  such 
programs  on  constitutional  grounds.   Such  a  cautious  approach  to  implementation  should  be 
extended  to  other  proposed  waiver  programs  that  raise  serious  legal  issues. 

Aside  from  the  legal  issues  raised  by  the  Child  Exclusion,  further  waiver  applications 
should  not  be  granted  until  experimental  results  demonstrate  that  the  Child  Exclusion  -  or  other 
waiver  program  —  is  a  sound  policy  change.   At  a  minimum,  a  state  seeking  a  waiver  which 
appears  to  replicate  existing  Section  1115  experiments  should  be  required  to  demonstrate  the  need 
for  additional  experimentation  by  showing  that  a  different  experimental  design,  different 
demographics,  or  some  other  variable  materially  distinguishes  its  proposed  experiment. 

4.         Development  Pf  C»vfl  Rfrhts  and  Constitutional  Criteria 
for  Assessing  Waiver  Applications 

Currently,  HHS  has  no  formal  criteria  for  assessing  the  civil  rights  or  constitutional  impacts 
of  proposed  waiver  projects.   New  Jersey's  waiver  experience  demonstrates  the  need  for  such 
criteria. 

Shortly  after  New  Jersey's  FDP  waiver  was  approved,  the  state's  Child  Exclusion  program 
was  challenged  in  a  complaint  to  the  HHS  Office  of  Civil  Rights.   See  Appendix  I  (chronology  of 
New  Jersey  Waiver).   Filed  by  the  NAACP  Legal  Defense  and  Educational  Fund,  the  Puerto  Rican 
Legal  Defense  and  Education  Fund,  and  NOW  LDEF,  on  behalf  of  affected  African  American  and 
Latina  women,  the  Complaint  asserted  that  the  Child  Exclusion  violated  Title  VI  by  intentionally 
discriminating  against  these  groups. 
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New  Jersey's  waiver  application  was  approved  despite  the  pendency  of  this  Title  VI 
Complaint.   Indeed,  nowhere  does  the  agency  record  even  mention  this  Complaint,  or  the  issue  of 
the  Child  Exclusion's  disparate  impact  on  protected  classes.    Further,  more  than  two  years  have 
now  passed  since  this  Title  VI  complaint  was  filed,  and  HHS  has  yet  to  issue  a  ruling. 

The  current  procedure  -  forcing  concerned  parties  to  pursue  their  civil  rights  through  an 
adversary  proceeding  before  the  agency  or  in  court  -  relegates  important  civil  rights  and 
constitutional  issues  to  consideration  only  after  the  waiver's  approval.    Instead,  HHS'  regular 
waiver  process  should  incorporate  the  means  to  assess  these  considerations  at  the  outset. 

Appendix  II  hereto  sets  out  the  waiver  review  criteria  proposed  by  the  NAACP  LDF, 
PRLDEF  and  NOW  LDEF  to  permit  adequate  assessment  of  civil  rights  and  constitutional 
concerns.    As  an  initial  matter,  HHS  should  annunciate  a  policy  that  anti-discrimination  statutes  are 
fully  applicable  to  Section  1115  demonstration  projects.    Further,  HHS  should  coordinate  with  its 
OCR  in  reviewing  waivers  for  compliance  with  civil  rights  laws.   Finally,  HHS  should  impose 
specific  criteria,  including  the  following,  in  assessing  such  projects:  (1)  require  waiver  applicants 
to  prepare  a  racial  impact  statement,  as  well  as  similar  impact  statements  on  people  with 
disabilities  and,  where  appropriate,  women;  (2)  require  that  waiver  applications  include  a 
mechanism  for  evaluating  the  actual  racial  or  other  civil  rights  impact  of  the  provision;  (3)  where  a 
disparate  impact  is  expected,  require  that  waiver  applications  identify  less  discriminatory 
alternatives. 

5.    Formal  Procedures  for  Monitoring  and  Enforcing  States'  Compliance  With  Waivers 

As  a  legal  matter,  states  are  not  permitted  to  materially  deviate  from  the  scope  of  the 
Section  1115  waiver  as  granted  by  HHS.    Yet  there  is  currently  no  formal  mechanism  for 
interested  parties  to  bring  such  violations  to  HHS'  attention.    Moreover,  there  is  no  formal 
procedure  by  which  HHS  must  respond  to  such  complaints  and/or  seek  the  state's  compliance  with 
the  waiver. 

The  importance  of  such  procedures  is  demonstrated  by  the  current  posture  of  New  Jersey's 
FDP  waiver.    As  set  out  in  the  chronology  at  Appendix  I,  the  FDP  waiver  included,  inter  alia, 
FDP-JOBS  (expanding  access  to  job  training  and  education),  and  the  Child  Exclusion.    At  the  time 
the  waiver  was  under  consideration,  HHS  made  clear  that  New  Jersey  was  obligated  to  comply 
with  all  parts  of  the  waiver;  it  could  not  simply  suspend  one  part  and  proceed  with  another.   This 
principle  was  particularly  important  given  that,  according  to  FDP's  primary  sponsor,  State 
Assemblyman  Wayne  Bryant,  positive  programs  such  as  FDP-JOBS  were  intended  to 
directly  counterbalance  the  harmful  effect  of  benefits  cuts  such  as  the  Child  Exclusion. 

In  approving  the  Section  1115  waiver,  HHS  permitted  New  Jersey  to  implement  the  Child 
Exclusion  statewide  as  of  October  1,  1992.   FDP-JOBS  was  to  be  phased-in  over  a  three  year 
period,  to  be  implemented  statewide  by  1995.    However,  because  New  Jersey's  state  budget  for 
FY  1995  eliminates  the  funds  necessary  to  continue  the  phase-in  of  FDP-JOBS,  that  program  is 
now  limited  to  only  eight  counties.    In  short,  New  Jersey  has  abandoned  its  obligation  to  fully 
implement  FDP-JOBS,  in  contravention  of  the  Section  1115  waiver. 
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By  letter  dated  July  15,  1994,  plaintiffs  in  C.K   V  $k*W»  notified  HHS  of  New  Jersey's 
lack  of  compliance.   Almost  a  month  later,  HHS  responded  that  it  would  solicit  the  state's  views 
on  the  matter  before  issuing  a  ruling.  To  date,  HHS  has  provided  no  time  frame  or  criteria 
whatsoever  for  its  consideration  of  this  important  issue. 

Given  the  level  of  waiver  activity  nationwide,  and  the  scope  of  many  waivers  currently  in 
effect,  it  is  imperative  that  a  formal  mechanism  for  initiating  and  pursuing  enforcement  of  waivers 
be  developed.   At  a  minimum,  such  a  procedure  should  (1)  reiterate  that  states  are  required  to 
comply  with  the  waiver  authority  granted  by  HHS;  (2)  provide  a  procedure  for  reporting  to  HHS  a 
state's  failure  to  comply;  (3)  obligate  HHS  to  determine  whether  the  state  is  out  of  compliance 
within  30  days  of  being  notified  of  the  issue;  (4)  provide  that,  if  the  state  is  found  to  be  out  of 
compliance,  the  entire  waiver  authority  will  be  suspended  until  such  time  as  a  modification  to  the 
waiver  is  submitted  and  approved. 

CONCLUSION 

If  accompanied  by  appropriate  safeguards  and  procedures,  the  Section  1 1  IS  waiver  process 
can  contribute  significantly  to  efforts  to  improve  the  welfare  system.   Based  on  NOW  LDEF's 
experiences  in  working  with  the  current  waiver  process  -  in  which  interested  parties  are  left  to 
guess  at  relevant  procedures  and  time  frames,  the  experimental  integrity  of  waivers  are  suspect, 
and  civil  rights  and  constitutional  concerns  are  relegated  to  post  hoc  reviews  -  we  urge  Congress 
to  move  quickly  to  adopt  the  reforms  outlined  above. 


Chronology: 
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APPENDIX  I 
The  Waiver  Process  in  New  Jersey 


Jan.  1992:  Family  Development  Program  ("FDP")  enacted  by  New  Jersey 

Legislature;  components  of  FDP  include  expanded  job  training, 
placement  and  education  ("FDP-JOBS"),  and  child  exclusion  (i.e.. 
denial  of  AFDC  benefits  to  children  conceived  and  bom  to  a  parent 
on  AFDC) 

Feb.  1992:  At  hearing  on  FDP  before  U.S.  Senate  Finance  Committee,  New 

Jersey  State  Assemblyman  Wayne  Bryant  testifies  that  without  the 
other  features  of  FDP,  particularly  FDP-JOBS,  the  Child  Exclusion 
would  be  "an  isolated,  punitive  change" 

May  11,  1992:  Meeting  between  New  Jersey  advocates'  coalition  (the 

"Coalition")  and  representatives  of  U.S.  Department  of 
Health  and  Human  Services  ("HHS")  to  discuss 
advocates'  concerns  about  New  Jersey's  imminent  § 
1115  waiver  application;  discussion  focuses  on  Child 
Exclusion;  at  meeting,  HHS  Assistant  Secretary  for 
Families  and  Children  states  that  "approval  of  the 
waiver  package  would  be  conditions  upon  all  of  the 
State's  representations  and  assurances  [as  to  the 
implementation  of  FDP-JOBS]  actually  being  fulfilled." 


May  19,  1992:  Coalition  files  comments  on  upcoming  §  1115  waiver  application  with  HHS, 

focusing  on  Child  Exclusion 

June  5,  1992:  New  Jersey  files  application  for  §  1115  waiver  with  HHS 

June  26,  1992:  Civil  rights  complaint  alleging  that  Child  Exclusion  violates  Title  VI  ("Title 

VI  Complaint")  filed  with  HHS  Office  of  Civil  Rights  by  NAACP  Legal 
Defense  and  Educational  Fund  ("NAACP  LDF"),  Puerto  Rican  Legal 
Defense  and  Education  Fund  ("PRLDEF")  and  NOW  Legal  Defense  and 
Education  Fund  ("NOW  LDEF"),  on  behalf  of  affected  African  American 
and  Latina  women  and  children 

July  9,  1992:  Coalition's  supplemental  comments  on  New  Jersey's 

§  1 1 15  waiver  application  filed  with  HHS 


July  20,  1992:  §  1115  waiver  approved  by  HHS  for  five-year  period;  waiver  permits  Child 

Exclusion  to  be  implemented  statewide  on  Oct.  1,  1992,  while  FDP-JOBS 
will  be  phased-in  over  three-year  period 

1 
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July  21 ,  1992:  NAACP  LDF,  PRLDEF  and  NOW  LDEF  file  supplement  to  Tide  VI 

Complaint 

Oct.  1,  1992:  Child  Exclusion  imposed  statewide;  children  conceived  and  born  to 

AFDC  recipients  after  August  1,  1993  denied  benefits 

Dec.  1,  1993:  Federal  lawsuit  challenging  Child  Exclusion,  C.K.  v.  Shalala.  filed  in  New 

-  Jersey  District  Court  against  KHS  Secretary  Donna  Shalala,  HHS,  New 
Jersey  Department  of  Health  and  Human  Services  ("DHS")  and  DHS 
Commissioner  William  Waldman;  plaintiffs  are  twenty-six  low  income 
children  and  parents  affected  by  Child  Exclusion;  attorneys  for  plaintiffs  are 
Legal  Services  of  New  Jersey,  NOW  LDEF,  and  New  Jersey  ACLU 

April  26,  1994:  Plaintiffs  seek  preliminary  injunction  in  C.K,  v. 

Shalala:  without  ruling  on  merits,  judge  converts 
motion  to  one  for  permanent  injunction;  case  proceeds 
to  discovery  phase 

July  1,  1994:  New  Jersey's  FY  1995  budget  goes  into  effect;  eliminates  funding  for 

statewide  implementation  of  FDP-JOBS;  program  will  be  available  in 
only  eight  counties 

July  15,  1994:  C.K.  plaintiffs  send  demand  letter  to  HHS  asking  HHS  to  rescind  New 

Jersey's  §  1115  waiver  based  on  state's  failure  to  comply  with  obligation  to 
phase-in  FDP-JOBS  statewide;  plaintiffs  ask  for  response  within  10  days 

July  1994:  Plaintiffs  in  Title  VI  Complaint  informed  that  HHS  is  seeking 

additional  information  from  New  Jersey  prior  to  ruling  on  Complaint; 
no  time  frame  for  ruling  is  provided 

Aug.  12,  1994:  HHS  informs  C.K.  plaintiffs  that  it  is  seeking  New  Jersey's  views  on  failure 

to  comply  with  waiver  and  will  issue  ruling  thereafter;  no  time  frame  for 
ruling  is  provided 

Sept.  23,  1994:  Plaintiffs'  motion  for  summary  judgment  filed  in  C.K. 

v.  Shalala:  HHS  also  files  motion  for  summary 
judgment;  parties  anticipate  a  court  hearing  in  early 
December  1994 
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APPENDIX  11 

NAACP  LEGAL  DEFENSE 
AND  EDUCATIONAL  FUND,  INC. 

PUERTO  RICAN  LEGAL  DEFENSE 
AND  EDUCATION  FUND 

NOW  LEGAL  DEFENSE 
AND  EDUCATION  FUND 


Proposed  Principles  for  the  Review  of 
Waiver  Applications,  Complaints  &  Compliance  Reviews 

Considerations  for  the  Review  of  Waiver  Applications: 

•  Waiver  applications  should  be  reviewed  in  coordination  with  the  HHS  Office  for  Civil 
Rights  (OCR)  with  an  eye  toward  program  compliance  with  Title  VI,  Title  IX,  Section  504 
and  Constitutional  protections;   Prior  to  the  granting  of  a  waiver,  HHS  should  certify  that  it 
has  reviewed  the  proposal  for  compliance  with  applicable  civil  rights  laws  and  that  the 
proposal  is  not  likely  to  have  a  discriminatory  impact  upon  protected  groups; 

•  Waiver  applicants  should  be  required  to  prepare  a  racial  impact  statement  providing 
relevant  demographic  information  regarding  the  covered  group  and  those  expected  to  be 
negatively  affected;  The  Department  should  require  that  any  evaluation  mechanism  for 
waiver  projects  specifically  provide  for  the  measurement  of  the  impact  upon  protected 
groups; 

•  Similar  impact  statements  should  be  required  detailing  the  expected  impact  on  persons  with 
disabilities  and  (at  least  in  the  education  context)  women; 

•  The  statement  should  clearly  state  the  goals  of  the  policy  to  be  approved,  explain  the 
relationship  between  those  goals  and  the  policy  in  question,  and  where  a  disparate  impact  is 
expected,  address  any  readily  evident  less  discriminatory  alternatives.    In  assessing  the 
goals  of  a  policy,  financial  considerations  should  not  be  acceptable  as  the  sole  justification 
for  a  policy  with  a  discriminatory  effect; 

•  Where  civil  rights  administrative  or  judicial  complaints  are  pending  at  the  time  of 
application,  the  General  Counsel  and/or  OCR  staff  should  at  least  pre-screen  these 
complaints  for  merit  before  granting  a  waiver.   Where  potentially  meritorious  claims  exist, 
waiver  should  be  withheld  pending  resolution  of  the  complaint; 

•  All  waiver  applications  should  include  a  mechanism  for  evaluating  the  success  of  the  policy 
in  achieving  its  stated  goals,  as  well  as  the  actual  racial  effect  of  the  provision,  after  a  finite 
period  of  time; 
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•  In  this  regard,  HHS  should  annunciate  the  policy  that  anti-discrimination  statutes  are  fully 
applicable  to  demonstration  projects. 

•  Where  policy  changes  will  be  punitive,  reduce  benefits  and  services  or  be  inequitable, 
waiver  applicants  should  be  required  to  identify  the  social  science  or  other  factual  basis  for 
concluding  that  the  proposed  policy  will  accomplish  the  stated  goals; 

•  There  should  exist  in  the  waiver  process  an  opportunity  for  comment  by  public  interest 
organizations  and  other  interested  entities; 

Considerations  for  the  Review  of  Civil  Rights  Complaints  &  Compliance  Reviews 

•  Respondents  (i.e.,  federal  fund  recipients)  should  be  required  to  provide  a  breakdown  of 
protected  persons  vs.  others  in  the  population  affected  by  the  federally  assisted  program,  as 
well  as  among  those  expected  to  be  adversely  affected  by  the  policy  in  question; 

•  Respondents  should  be  required  to  identify  with  specificity  the  legitimate,  non- 
discriminatory objectives  of  the  policy  in  question  and  to  explain  the  way  in  which  the 
policy  serves  those  goals; 

•  In  an  ongoing  federally  funded  project,  the  respondent  should  be  required  to  demonstrate 
the  challenged  policy's  success  in  achieving  the  goals  identified; 

•  The  respondent  should  be  required  to  address  any  available  less  discriminatory  alternatives 
to  the  challenged  policy  that  would  achieve  the  stated  goals. 

•  Financial  considerations  should  not  be  accepted  as  the  sole  justification  for  a  policy  with  a 
discriminatory  effect. 


137 


Mr.  Towns.  Ms.  Buck. 


STATEMENT  OF  MARCENA  A.  BUCK,  DIRECTOR,  STANISLAUS 
COUNTY  DEPARTMENT  OF  SOCIAL  SERVICES,  MODESTO,  CA 

Ms.  Buck.  Good  morning.  Actually,  in  your  time  it  is  good  after- 
noon. I  am  delighted  to  be  here.  Not  a  week  goes  by  that  I  don't 
see  people  who  are  affected  by  the  1115  waiver  process.  It  is  be- 
cause of  them  that  I  am  truly  delighted  to  be  here  today.  The  1115 
waiver  process  is  a  really  mixed  bag.  Many  of  the  people  who  are 
directly  affected  in  California  are  children.  And  I  think  we  often 
forget  that  most  of  the  people  who  receive  AFDC  in  this  country 
are,  in  fact,  children. 

I  want  to  talk  briefly  about  two  experiences  that  I  have  had  with 
the  waiver  process,  although  I  have  been  peripherally  involved  in 
many  as  California  has  moved  along.  One  I  spent  4  years  involved 
in  was  the  waiver  request  for  waiving  the  100-hour  rule  for  nine 
San  Joaquin  counties  in  California.  As  you  might  know,  the  San 
Joaquin  Valley  is  one  of  the  poorest  parts  of  the  United  States  of 
America. 

One  of  our  valley  counties,  Tulare,  had  at  the  time  we  started 
this  process  the  distinction  of  having  the  largest  per  capita  AFDC 
caseload  in  the  Nation.  It  took  us  4  years  to  get  that  waiver,  and 
I  was  involved  in  all  4  of  those  years.  And  I  learned  a  lot  of  things 
in  that  4  years. 

One  is  that  there  really  is  not  a  process.  I,  unfortunately,  be- 
cause of  the  arrival  time  have  not  seen  what  the  Assistant  Sec- 
retary has  proposed  for  changes,  but  the  process  works  very  dif- 
ferently depending  upon  the  State  you  are  from,  the  administration 
that  is  in  power  at  the  point  you  make  the  application,  and  a  vari- 
ety of  other  things  that  I  was  really  not  able  to  discern. 

It  is  even  more  ironic  that  after  working  and  being  tenacious,  we 
were  kind  of  like  bulldogs  in  that  4-year  process,  in  1992  the  State 
of  California  liked  the  idea  so  much  that  they  got  approval  for  the 
same  waiver  in  less  than  2  months  in  a  package  that  you  have  al- 
ready heard  a  little  bit  about.  That  waiver,  by  the  way,  has  worked 
very  well. 

In  the  last  report  I  received  April-June  1994,  in  the  experimental 
group,  30.95  percent  were  employed,  and  remember  the  100-hour 
rule  was  one  that  really  was  a  barrier  to  employment,  30.95  per- 
cent were  employed  compared  to  21.95  percent  in  the  control  group. 

Between  June  1993  and  June  1994,  the  experimental  group  s  em- 
ployment had  increased  from  21  percent  to  39  percent,  and  the  in- 
come in  the  experimental  group  is  $740  a  month  as  compared  to 
$481  in  the  control  group.  So  I  think  the  figures  bear  out  that  it 
was  a  good  idea  but  there  was  no  real  process.  There  were  no  real 
ground  rules. 

So  we  struggled  through  that.  In  answer  to  your  first  question, 
if  there  is  a  process,  it  is  the  most  obscure  in  town.  It  really  does 
need  to  be  clarified.  It  needs  to  be  codified,  not  particularly  by  you 
in  law,  but  it  needs  to  be  written  down  so  that  everybody  has  an 
equal  shot  at  understanding  how  you  go  about  doing  this. 

There  has  to  be  some  standards.  I  don't  believe  that  Washington 
is  the  seat  of  all  knowledge  or  wisdom,  but  I  do  see  a  role  for  the 
Federal  Government  in  setting  standards  and  minimums  and  ex- 
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pectations.  I  believe  that  there  is  a  role  for  the  Federal  Govern- 
ment in  sayine  this  is  as  far  as  we  will  go  in  dealing  with  this  pop- 
ulation. That  has  to  go  into  the  rules. 

I  think  that  citizens,  interest  groups,  and  others  must  have  ade- 
quate time  to  make  a  response.  There  is  a  lot  of  give  and  take  in 
this  process,  a  lot  of  prediscussion.  Advocacy  groups  should  be  rou- 
tinely notified.  There  should  be  public  notice  mat  a  waiver  is  going 
forward.  If  you  are  not  in  the  know,  you  don't  have  any  way  of 
finding  out.  There  should  be  a  clearinghouse. 

Do  you  realize  that  there  is  no  place  that  you  can  go  within  the 
Federal  structure  to  find  out  all  the  waivers  that  have  been  grant- 
ed, what  the  outcomes  were?  I  tried.  I  know  there  is  not  a  place, 
and  it  seems  to  me  that  you  in  Congress  would  want  to  know  that. 
I  want  to  know  it.  I  think  there  are  citizen's  groups  that  should 
know  it. 

We  are  concerned  that  as  we  move  forward  with  waivers,  and  I 
think  there  is  a  way  to  make  waivers  work,  I  think  there  should 
be  a  leadership  role  here  in  Washington.  Surely,  you  know  the 
things  that  you  are  interested  in  experimenting  with.  What  you  are 
doing  right  now  is  allowing  a  back-door  approach  to  welfare  reform. 
I  may  be  the  only  one  in  this  room  old  enough  to  remember  1962 
when  we  got  into  what  is  now  our  present  system  and  section  1115 
was  a  part  of  that  change.  Remember,  we  did  it  so  that  we  could 
have  a  more  uniform  Federal  approach?  Remember  Louisiana?  I 
do.  We  are  getting  back  there  if  we  are  not  careful. 

Waivers  that  nave  the  potential  for  harming  children  really 
should  not  move  forward.  That  is  the  future  of  this  country. 

One  final  thought,  and  I  know  I  am  over  time,  if  you  look  back 
through  the  history  of  public  assistance,  you  will  find  there  is  a  di- 
rect relationship  between  the  number  of  jobs  available  and  the 
number  of  people  on  public  assistance.  When  there  are  jobs  avail- 
able, there  are  fewer  people  on  public  assistance.  Thank  you. 

Mr.  Towns.  Thank  you. 

[The  prepared  statement  of  Ms.  Buck  follows:] 
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My  name  is  Marsena  Buck.  I  am  a  social  worker,  a  member  of  the  Board  of  Directors  of 
the  National  Association  of  Social  Workers  (NASW),  and  director  of  the  Department  of 
Social  Services  in  Stanislaus  County,  California.  I  have  worked  as  a  professional  social 
worker  in  public  social  services  agencies  for  over  32  years.  I  am  here  today  representing 
the  over  150,000  members  of  the  National  Association  of  Social  Workers. 

My  topic  will  be  the  Section  1115  Waiver  Process  governing  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  program.  I  have  had  direct  experience  in  working  with  the 
U.S.  Department  of  Health  and  Human  Services  (HHS)  in  seeking  an  1115  waiver  and 
have  participated  as  a  County  Welfare  Director  in  several  waiver  packages  that  have 
come  out  of  the  State  of  California.  I  plan  to  focus  on  two  of  those  experiences  today. 
First,  I  am  going  to  talk  about  the  over  four  year  process  that  went  on  prior  to  the 
approval  of  a  federal  waiver  of  the  100-hour  rule  in  AFDC-UP  for  the  nine  San  Joaquin 
Valley  counties  of  California.  Then,  I  am  going  to  talk  about  the  1992  California  State 
waiver  which  approved  grant  reductions,  extended  the  100-hour  rule  statewide,  and 
improved  the  AFDC  earnings  disregards  in  place. 

Finally,  in  the  context  of  your  five  issues,  I  am  going  to  talk  about  the  problems  I  see  in 
the  existing  waiver  process  and  what  steps  NASW  thinks  should  be  taken  to  improve  the 
process. 

It  is  ironic  that  Section  1115  was  a  part  of  the  1962  legislation  which  intended  to  make 
public  assistance  more  uniform  throughout  the  nation.  Section  1115  was  seen  as  a  way 
of  accommodating  issues  within  the  states  that  made  it  difficult  for  them  to  conform  with 
specific  federal  laws  and  regulations.  Ironically,  the  1 1 1 5  waiver  process  has  become  the 
back  door  to  a  patchwork  of  public  assistance  programs  that  could  almost  be  compared 
with  where  we  started  in  1962. 

While  policy  makers,  interest  groups,  and  others  in  Washington  are  talking  about  broad 
based  welfare  reform,  the  fact  of  the  matter  is  broad  based  welfare  reform  is  happening 
via  waivers.  It  is  the  back  door  to  changing  public  policy  put  in  place  by  Congress.  That 
is  a  problem  because  there  are  almost  no  rules  about  how  you  access  this  waiver 
process.  There  is  no  opportunity  for  meaningful  public  input.  There  is  no  uniform 
evaluation  process.  There  is  no  clearinghouse  which  maintains  records  of  all  the  waivers 
that  have  been  granted  and  are  in  operation.  And,  there  is  no  meaningful  public 
disclosure  or  distribution  of  the  outcome  of  1 1 15  demonstration  projects. 
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Section  1115  gives  enormous  power  to  the  Secretary  of  Health  and  Human  Services. 
Because  there  are  no  rules  about  how  this  discretionary  power  is  applied,  it  is  in  fact  a 
political  process.   Let  me  give  you  two  examples. 

The  first  has  to  do  with  the  100-hour  rule  in  AFDC-UP.  Early  in  1986  the  nine  San- 
Joaquin  Valley  counties  started  to  pull  together  plans  to  seek  a  waiver  of  the  100-hour 
rule.  Remember,  we  are  one  of  the  poorest  parts  of  the  United  States  of  America.  We 
had,  at  that  time,  experienced  over  a  decade  of  double  digit  unemployment.  Ou  <\FDC 
caseloads  were  growing  at  a  rate  of  between  7  and  11  percent  per  year  every  year. 
Tulare,  one  of  the  nine  counties,  had  the  distinction  of  being  the  county  in  the  United 
States  with  the  highest  per  capita  AFDC  population.  Also,  bear  in  mind  that  we  are  all 
agricultural  counties  dependent  upon  field  work,  food  processing,  and  attendant  industry. 
Much  of  our  employment  is  seasonal  and  much  of  our  year  round  employment  is  part 
time.  The  100-hour  rule  served  as  an  inhibitor  for  people  to  accept  part  time  jobs.  They 
were  often  short  term  and  minimum  wage.  They  had  no  benefits,  most  of  all  no  health 
insurance. 

It  seemed  clear  to  those  of  us  in  public  social  services  that  it  was  much  more  desirable 
for  someone  to  be  able  to  accept  a  job,  any  job,  than  to  be  forced  to  turn  a  job  down 
because  it  severely  disadvantaged  his/her  family.  We  know  that  maintaining  a  tie  to  the 
work  force  as  well  as  the  positive  psychological  benefits  attendant  to  working  are 
essential  in  assuring  a  healthier  outlook  on  life  and  it  provides  access  to  other  better 
employment.  The  longer  someone  stays  totally  unemployed  the  less  likely  they  are  to 
return  to  the  work  force. 

So,  working  with  the  State  of  California  we  initiated  under  Section  1115a  request  for  a 
waiver  of  the  100-hour  rule.  Thus  began  one  of  the  most  frustrating  four  years  I  have 
ever  spent  because  it  took  four  years,  the  hiring  of  a  lobbying  firm  in  Washington, 
countless  trips  by  county  officials,  the  involvement  of  a  United  States  Senator  and  several 
members  of  the  House  of  Representatives  to  finally  get  this  approved.  I  have  the 
transcript  of  a  telephone  conversation  which  took  place  on  January  9,  1990  between  a 
county  representative  and  certain  HHS  staff.  I  want  to  give  you  a  few  quotes  so  you  can 
get  a  flavor  of  how  things  went. 

After  expressing  the  ongoing  interest  of  the  counties,  the  county  person  said  "Can  you 
give  me  any  idea  what  the  minor  problems  are?"  Response  "Unfortunately,  the  person 
who  is  our  project  officer ...  has  been  down  with  the  flu  for  the  last  week  and  a  half." 
County  representative  "But  you  have  had  that  for  quite  awhile.  She  hasnl  conveyed  any 
of  these  concerns  to  you?"  Federal  response  "Yes,  but  I  donl  recall " 

There  was  some  more  discussion  about  what  paperwork  had  been  sent,  whether  is  was 
a  draft,  where  it  was,  etc.  Finally  when  no  one  seemed  to  know  where  the  waiver 
application  was,  one  of  the  federal  participants  said  "Let  me  check  into  that,  it  is  possible 
we  had  a  breakdown  between  us  and  our  grant  management  people  which  has  happened 
from  time  to  time." 
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They  go  on  to  discuss  what  will  happen  if  they  find  the  material  back  there  in  Washington 
in  the  labyrinth  of  offices  and  what  the  counties  will  have  to  do  if  they  do  not.  Then  they 
discuss  the  evaluation  and  the  sample  size  which  the  federal  representatives  say  "looks 
good." 

The  county  representative  then  says  "So  the  general  approval  can  be  made  with  the 
caveat  that  the  evaluation  design  conforms  with  FSA's  [Family  Support  Act's] 
requirements."  Federal  response  "Mutual  satisfaction  within  a  period  of  90  days  or 
something  like  that." 

Finally  at  the  end  of  the  conversation  the  county  representative  says  "speaking  for  the 
other  counties  ...  thank  you  for  all  your  time  ...  I  will  continue  this  discussion  with  the 
Intergovernmental  Relations  Office  at  the  White  House " 

Subsequent  to  that  conversation  on  February  20,  1990  the  county  representative  sent  a 
memo  to  the  nine  valley  counties  saying  that  she  had  come  out  of  the  January  9 
conversation  feeling  pretty  good  only  to  learn  in  a  meeting  in  the  office  of  the  HHS  Deputy 
Under  Secretary  for  Intergovernmental  Affairs  on  January  1 2  that  everything  characterized 
as  on  track  was  refuted.  At  that  point  we  went  to  the  White  House  and  to  Congress  for 
help. 

Finally  in  August  1990,  over  four  years  after  we  started  work  on  this  waiver,  the  waiver 
was  approved  to  test  alternative  definitions  of  unemployment  in  AFDC-UP. 

Contrast  this  experience  with  the  1992  experience  of  the  State  of  California  in  seeking 
a  waiver  to  lower  AFDC  grants  below  the  May  1988  level  and  to  extend  the  100-hour  rule 
waiver  statewide  as  well  as  improve  the  AFDC  earnings  disregards.  The  state  in  grave 
financial  difficulty  and  after  already  having  lowered  AFDC  benefits  in  FY  91/92  by  4.1% 
was  seeking  again  to  lower  these  benefits  by  5.8%  which  would  take  California  1 .8% 
below  the  May  1988  level.  This  cut  was  characterized  as  a  work  incentive.  The  waiver 
was  granted  before  the  end  of  October,  well  within  what  is  supposed  to  be  the  120  day 
time  frame  for  responding  to  waivers.  It  gave  California  permission  to  make  that  cut  plus 
an  additional  5%  in  the  future  without  need  for  another  waiver  request.  The  92/93  cut  of 
5.8%  was  made  along  with  an  additional  2.7%  in  93/94.  A  2.3%  cut  (using  up  the  entire 
5%)  was  approved  for  94/95  but  blocked  by  the  Welch  v.  Anderson  Superior  Court  order. 

Welch  v.  Anderson  came  on  the  heels  of  the  Beno  v.  Shalala  decision  issued  by  the  Ninth 
Circuit  Court  of  Appeals  in  July  1994.  Before  I  make  any  comments  about  the  Beno 
decision,  I  would  like  to  make  some  observations  about  the  processing  of  Section  1115 
waivers  based  on  these  two  experiences. 

It  is  clear  that  there  are  really  no  rules.  The  100-hour  rule  waiver  request  from  the  San 
Joaquin  Valley  counties  was  extensively  researched,  the  need  documented,  and  public 
input  was  sought  and  included.  We  made  a  business  case  for  cost  neutrality  and  more 
likely  cost  savings.  Because  while  fewer  families  went  off  AFDC  the  average  grant  size 
would  decrease  markedly.1 
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Yet  it  took  four  years,  hiring  a  lobbying  firm  and  making  numerous  trips  to  Washington 
to  get  this  waiver  approved. 

Contrast  that  with  the  1992  California  waiver  request  which  went  through  in  less  than  two 
months,  had  no  public  input,  and  a  very  flimsy  research  design. 

Beno  v.  Shalala  (while  not  addressing  all  the  issues  related  to  Section  1115  waivers) 
does  observe  that  there  was  no  process  and  a  lack  of  concern  for  or  notice  of  public 
input.  Even  though  advocates  pointed  out  that  work  incentive  grant  cuts  were  directed 
to  child-only  cases,  to  disabled  parents,  and  parents  found  to  be  unemployable  under  the 
JOBS  program,  the  waiver  was  granted. 

Now  to  address  your  specific  issues: 

1 .  A  description  of  the  Section  1115  process. 

There  is  none.  In  the  four  years  that  I  worked  on  the  100-hour  rule  waiver,  it 
became  abundantly  clear  that  there  is  no  recognized  process  through  which  each 
waiver  request  must  travel.  The  request  gets  assigned  to  a  person  who  works  with 
a  variety  of  other  people  around  the  subject  matter.  Depending  upon  the  political 
or  philosophical  implications  substantive  waivers  appear  to  pass  through  many 
hands  but  in  an  ad  hoc  manner.  As  I  discerned  it  there  are  two  rules.  The  project 
must  be  cost  neutral  and  have  some  kind  of  research  component.  There  is  also 
a  rule  that  HHS  has  120  days  in  which  to  respond.  Obviously  that  does  not 
always  happen. 

2.  Does  the  department's  review  of  applications.. .operate  with  a  list  of  standards, 
criteria,  guidelines,  or  procedures. 

No.  The  fact  of  the  matter  is  in  pursuing  the  100-hour  rule  waiver  I  personally 
talked  to  a  number  of  people,  each  of  whom  gave  me  a  little  different  idea  about 
what  the  standards,  criteria  and  guidelines  were.  When  I  asked  to  see  other 
waiver  packages  along  the  same  lines,  none  were  forthcoming.  When  I  asked  if 
there  was  a  list  of  all  the  waivers  that  have  been  granted  during  the  last  12  months 
on  this  rule  or  any  other  substantive  matter  I  was  told  that  there  is  no  one  place 
in  HHS  that  maintains  a  listing  of  all  waivers.  It  was  explained  to  me  that  the 
granting  of  waivers  is  farmed  out  to  different  sections  depending  upon  the  topic  of 
the  waiver  and  that  these  sections  monitor  and  oversee  the  waiver.  Thus  there 
is  no  way  of  getting  an  overall  picture. 

More  recently  I  was  in  Washington  talking  about  the  California  simplification  waiver 
and  I  met  with  the  person  in  HHS  through  whom  all  waiver  requests  travel.  Again 
it  was  confirmed  that  there  is  no  clearinghouse  and  no  one  place  where  waivers 
are  followed  up,  monitored,  or  where  the  final  evaluations  can  be  found  and 
reviewed. 
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Does  the  department  respond  to  objective  or  other  adverse  comments  from 
groups,  associations,  or  private  citizens? 

My  experience  is  that  the  department  isn't  very  interested  in  public  comment.  I 
don't  recall  it  ever  coming  up  in  discussions  about  the  100-hour  rule  waiver.  It 
certainly  was  not  of  concern  in  the  1992  California  waiver.  As  a  matter  of  fact,  the 
absence  of  public  comment  lead  the  9th  Circuit  Court  of  Appeals  to  its  decision 
that  the  across-the-board  cuts  in  AFDC  benefits  violated  federal  law.  The  court 
particularly  noted  that  the  secretary  did  not  consider  public  comment.  Had  the 
secretary  considered  any  public  comment  in  that  instance  there  might  have  been 
some  recognition  that  cutting  benefits  in  child-only  cases  and  to  unemployable 
adults  as  a  work  incentive  is  patently  ridiculous.  The  court  in  Beno  noted  that  the 
secretary's  failure  to  consider  objections  could  be  seen  as  leading  to  an  "arbitrary 
and  capricious  decision." 

Does  the  department  provide  a  formal  mechanism  for  comments  and  review  for 
proponents  and  opponents  of  a  proposed  waiver? 

No.  As  a  matter  of  fact,  opponents  unless  they  are  in-the-know  not  only  have  no 
formal  mechanism  for  comment  they  have  no  way  of  knowing  the  waiver  request 
is  even  moving  forward. 

My  experience  with  the  100-hour  rule  waiver  is  that  proponents  have  no  formal 
mechanism  either.  As  a  matter  of  fact,  we  hired  a  lobbyist  because  it  is  so  easy 
to  lose  track  of  where  a  request  was  within  HHS.  Because  there  is  no  clear  cut 
process,  you  not  only  don't  have  a  formal  mechanism  to  comment  but  you  dont 
know  when  to  comment. 

Would  you  recommend  the  continuation  or  the  modification  of  the  waiver  review 
process? 

The  waiver  review  process  is  important  and  should  be  maintained.  However, 
significant  changes  are  needed.   These  include: 

■  First,  there  should  be  a  description  of  the  content  material  needed  in  a 
waiver  package  in  order  for  HHS  to  expeditiously  process  any  waiver 
request.  This  material  should  be  made  available  to  all  the  states  and 
published  in  the  Federal  Register. 

■  A  real  process  with  an  entry  point,  a  time  table,  a  listing  of  what  offices 
review  which  requests  and  in  what  sequence,  and  a  meaningful  time  line 
which  allows  time  for  publication  and  public  response  to  the  waiver  request 
should  be  instituted. 

■  There  should  be  a  clearinghouse  within  HHS  that  keeps  track  of  all  waivers 
with  up-to-date  monitoring  information. 
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■  Projects  should  not  be  approved  unless  and  until  there  is  an  adequate 
evaluation  scheme  fully  in  place  and  the  adequacy  of  the  plan  should  be 
assessed  by  an  independent  panel  of  qualified  experts. 

■  Public  response  and  involvement  should  be  encouraged  through  publication 
of  requested  waivers  at  the  state  level  and  in  the  Federal  Register.  Further, 
known  advocacy  groups  should  be  routinely  notified  of  waiver  requests. 

■  Congress  should  be  regularly  informed  about  waiver  requests  pending, 
waivers  granted,  waivers  in  process,  and  demonstration  projects  concluded 
under  the  waiver  mechanism. 

■  Cost  neutrality  should  not  be  used  as  a  barrier  to  an  otherwise  meaningful 
1115  waiver  request  which  has  the  potential  of  improving  the  lives  of  and 
empowering  AFDC  families. 

■  Waivers  which  have  the  potential  to  adversely  impact  families  and  children 
should  be  limited  in  scope  and  include  a  mechanism  whereby  those 
individuals  are  informed  of  the  potential  harm  which  they  face. 

■  HHS  should  take  a  leadership  role  in  encouraging  waiver  requests  around 
issues  in  which  they  are  genuinely  interested  in  having  some  research.  As 
it  stands,  many  of  the  current  waivers  are  being  sought  by  states  to  solve 
their  own  serious  fiscal  problems  with  no  eye  to  the  social  policy  issues  set 
forth  by  Congress  in  the  AFDC  program. 

There  needs  to  be  a  way  to  do  serious,  constructive  research  and  how  we  can  better 
deliver  services  to  people  under  the  AFDC  program.  The  1115  waiver  process  can  be 
just  that,  but  it  must  be  administered  in  a  more  coherent,  predictable  manner.  Using 
Section  1 1 15  to  solve  any  state's  financial  crisis  was  not  the  intent  of  Congress.  Using 
Section  1115  to  find  innovative,  creative  ways  to  empower  marginalized  and 
disadvantaged  people  so  that  they  can  become  contributors  to  our  society  is  in  concert 
with  what  we  believe  to  be  our  national  policy. 

The  National  Association  of  Social  Workers  is  eager  to  work  with  this  committee  and  the 
Department  of  Health  and  Human  Services  to  make  the  Section  1115  waiver  process  a 
valuable,  viable  tool  to  further  our  mutual  interest  in  better  serving  the  children  and  their 
families  who  come  within  the  purview  of  AFDC. 

Thank  you. 
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NOTES 


1.  That  has  in  fact  happened.  For  example,  in  the  April/June  1994  quarterly  report 
the  experimental  group  has  30.95%  employment  compared  to  21.95%  in  the 
control  group.  Between  June  1993  and  June  1994  the  percentage  working  in  the 
experimental  group  increased  from  21 .4%  to  38.8%.  Families  in  the  experimental 
group  averaged  $740  a  month  income  as  opposed  to  $481  a  month  in  the  control 
group.  From  Link-Up  Program  Quarterly  Progress  Report.  April  1,  1994  -  June 
30,  1994,  prepared  by  Fresno  County  Public  Works  &  Development  Services, 
September  15,  1994. 


147 

Mr.  Towns.  And  before  we  start,  not  only  do  I  remember  1962, 
I  remember  1961. 

Ms.  Buck.  So  do  I.  I  am  glad  there  is  somebody  as  old  as  I  am 
in  the  room. 

Mr.  Towns.  Thank  you.  Let  me  begin  by  first  saying  I  noticed 
you  indicated,  Ms.  Bird,  that  30  days  was  not  long  enough  for  re- 
view and  comments.  Do  you  have  any  idea  as  to  how  long  the  pe- 
riod should  be? 

Ms.  Bird.  A  couple  of  thoughts  on  that.  The  agency  has  commit- 
ted itself  to  make  a  decision  within  120  days.  If  they  would  commit 
to,  say  we  will  give  you  120  days,  in  other  words,  we  will  go  up 
to  120  days  and  you  can  put  material  into  the  administrative 
record  close  to  that  deadline,  say,  90  days,  I  think  that  would  be 
more  than  reasonable.  It  might  be  a  graduated  thing  where  written 
comments,  your  initial  round  of  comments  would  go  in  this  30  to 
45  days,  but  then  there  would  be  some  interactive  period  where 
supplemental  material  should  come  in  from  the  State,  absolutely, 
in  response  to  the  comments. 

The  model  of  waiver  interaction  that  makes  the  most  sense  to 
me,  anyway,  would  be  to  have  commentators  to  submit  material  to 
HHS  and  for  the  State  to  respond  and  for  those  responses  to  be 
public.  There  is  absolutely  nothing  in  the  new  guidelines  that  we 
have  that  suggests  that  other  people  can  review  the  State's  re- 
sponses and  that  is  very  troubling. 

I  think  that  is  my  short  answer.  Forty-five  days  for  an  initial 
round  of  comments  but  then  an  open  period,  up  to  90  days  after 
that,  to  review  what  has  been  put  in  and  put  in  supplemental  ma- 
terials. 

Mr.  Towns.  We  talked  about  this  and,  Ms.  Buck,  you  said  any 
waiver  that  harms  children  should  not  be  allowed  to  move  forward, 
and  I  agree  with  you  wholeheartedly,  but  how  do  we  evaluate  this? 

Ms.  Buck.  I  think  sometimes  it  is  easy  and  sometimes  it  is  hard. 
Let's  talk  about  the  1992  California  waiver.  That  waiver  applied  to 
disabled  parents  but  it  also  applied  to  child  only  cases.  That  grant 
cut  was  made.  You  know,  a  child  only  case  occurs  when,  say,  the 
parents  are  gone,  deceased,  and  a  grandmother  takes  two  grand- 
children, cant  afford  to  raise  them  but  only  gets  AFDC  for  the  two 
children.  That  grant  cut  applied  to  those  two  children. 

Well,  on  the  face  of  it,  it  seems  to  me  that  is  an  easy  call.  But 
I  think  in  the  more  difficult  cases,  the  more  difficult  situations, 
what  is  absent  is  even  prior  to  the  beginning  of  the  clock  ticking 
on  the  120  days  there  is  discussion  going  on,  waivers  are  starting 
to  be  written.  I  think  if  you  get  it  out  in  public,  if  you  give  groups 
a  chance  to  look  at  what  is  going  on,  even  maybe  people  in  Con- 
gress, you  would  start  to  ferret  out  those  waiver  requests  which 
have  potential  for  harming  children.  Right  now  it  is  a  very  closed 
system.  And  once  you  open  it  up,  I  think  the  advocacy  groups  and 
others  will  be  right  there  telling  you  this  is  one  that  you  need  to 
watch  carefully,  and  some  are  going  to  be  hard  calls  and  those  calls 
will  be  made  and  we  will  deal  with  them.  Some  are  going  to  be 
easy  calls,  it  seems  to  me.  A  grant  reduction  on  a  child  only  case 
is,  as  a  work  incentive,  is  an  oxymoron. 

Mr.  Towns.  At  this  time,  I  pause  and  yield  to  my  colleague,  Mr. 
Mica,  from  Florida. 
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Mr.  Mica.  Well,  my  intent  is  not  to  deprive  anyone  of  any  of 
their  benefits  under  the  law,  keep  anyone  from  providing  services 
to  needy  children  or  disabled  or  other  folks.  It  is  more  toward  pro- 
viding some  alternative,  and  I  have  to  fairly  sum  up  the  problem 
of  all  this  with  what  Ms.  Buck  summarized:  If  people  have  an  al- 
ternative, a  job,  they  are  less  likely  to  need  any  of  these  programs. 

In  the  interests  of  time,  because  I  know  there  is  a  vote  on  right 
now,  I  would  ask  Ms.  Bird  if  you  have  any  suggestions  for  legal 
language  changes  that  may  be  necessary  to  allow  the  waiver  proc- 
ess to  move  forward,  I  would  welcome  any  submission  to  the  com- 
mittee. 

I  think  that,  again,  we  are  pretty  desperate  for  some  alternatives 
here,  something  that  works.  Ms.  Davis  wouldn't  be  in  the  middle 
of  this  suit  in  New  Jersey  where  they  are  now  suing  for  benefits 
for  children  conceived,  they  are  born  while  somebody  is  on  the  pro- 
gram, if  there  were  some  alternative,  and  it  is  sort  of  a  sad  state 
of  affairs  when  we  have  institutionalized  this  and  now  we  have  to 
be  suing  each  other  to  extract  benefits  from  the  system. 

When  the  solution  is  neither,  that  is  giving  people  some  alter- 
native to  this.  I  think  a  safety  net  is  important.  I  think  the  benefits 
of  all  these  programs  are  important  but  certainly  the  administra- 
tive costs,  the  inflexibility,  the  administrative  bureaucracy  we  have 
created  certainly  isn't  benefiting  those  children  and  those  are  sup- 
posed to  in  fact  benefit  by  it. 

If  you  would,  in  fact,  give  us  any  specifics.  I  don't  really  have  a 
question  but  I,  again,  I  commend  the  chairman  on  holding;  a  hear- 
ing. It  is  a  good  prelude  to  what  we  are  going  to  do  I  think  next 
time  around,  and  it  has  become  a  national  concern. 

I  got  up  and  said  on  the  House  floor,  maybe  instead  of  the  crime 
bill  we  snould  be  debating  welfare  reform,  because  it  also  is  the 
genesis  of  a  lot  of  the  problems  that  we  see  in  crime,  and  if  we  can 
pass  a  100,000 — well,  if  we  can  pass  5,000  more  police  on  the  street 
or  a  thousand  more  laws,  and  that  is  still  not  going  to  solve  some 
of  the  social  problems,  but  we  have  got  to  get  people  back  to  being 
self-reliant,  give  them  some  alternative  to  earn  this  and  protect 
those  in  the  meantime  so  that  you  don't  ruin  the  lives  or  the  health 
of  children  and  others  that  have  been  produced  from  this  system. 

With  that,  Mr.  Chairman,  I  don't  have  any  questions  but  a  com- 
ment; I  thank  you  again  for  holding  this  hearing.  I  look  forward  to 
working  with  you  in  a  bipartisan  effort  for  the  balance  of  this  ses- 
sion. And  hopefully  next  session  I  will  be  back,  and  I  am  pretty 
confident  you  will  be  back. 

Mr.  Towns.  Thank  you.  Thank  you  very  much,  Congressman 
Mica. 

Let  me  also  join  in  saying  thank  you  very  much  for  your  testi- 
mony. You  have  been  very,  very  helpful  in  assisting  us  in  terms  of 
examining  some  of  these  very  difficult  issues  and  a  lot  still  re- 
mains. The  guidelines  that  the  administration  mentioned  earlier, 
but  still  I  have  a  lot  of  questions  about  that,  and  as  we  continue 
to  debate  this  issue  and  to  work  on  it,  we  will  need  input  from  peo- 
ple like  you  who  have  been  out  there  on  the  firing  line  day  in  and 
day  out  to  assist  us  in  terms  of  making  certain  that  we  are  moving 
in  the  right  direction.  It  is  not  an  easy  one,  as  you  know,  but  the 
point  is  tnat  I  think  we  draw  upon  people  who  nad  the  knowledge 
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and  are  working  in  the  area  that  we  will  be  assisted  greatly  and 
at  the  same  time  we  have  to  also  talk  to  people  that  are  recipients. 
We  have  to  in  some  way  or  another  involve  them  in  the  discussion 
as  well. 

Ms.  Bird.  Yes. 

Mr.  Towns.  I  think  that  too  many  times  we  come  up  with  a  plan 
without  talking  to  the  people  that  we  need  to  talk  to.  So  I  think 
that  you  are  important  in  this  discussion.  I  think  that  people  that 
are  recipients  are  very,  very  important,  so  thank  you  again  for  your 
time  and  your  ideas  and  your  entire  statement  will  be  included  in 
the  record.  Thank  you  very,  very  much. 

This  hearing  is  now  concluded 

[Whereupon,  at  1:48  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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Good  Morning.   I  would  like  to  commend  the  Chairman  for  his 
leadership  in  calling  this  hearing  today.   I  also  want  to  extend 
my  regards  to  the  panels  of  witnesses  assembled  before  us  today. 

Welfare  reform  is  the  new  battle  cry  of  the  republic.   The 
momentum  behind  "ending  welfare  as  we  know  it"  has  resulted  in 
several  states  taking  the  lead  in  requesting  waivers  from  Federal 
AFDC  regulations.   There  have  been  at  least  14  applications  from 
14  states  that  have  received  approval  from  the  Department  of 
Health  and  Human  Services. 

Section  1115  of  the  Social  Security  Act  grants  the  Secretary  of 
Health  and  Human  Services  broad  discretionary  authority  to 
approve  demonstration  waivers  to  states.   What  troubles  me  is 
that  there  has  been  little  direction  (actually,  none)  provided  to 
states . 

On  September  27,  the  Federal  Register  published  the 
Administrative  Directive  formally  outlining  the  parameters  for 
program  approval .   The  thing  that  concerns  me  about  the  lack  of 
direction  from  the  Administration  until  now,  is  that  these 
experiments  could  prove  to  be  far  more  disruptive  and  have  a  far 
more  negative  impact  on  children  and  families  than  doing  nothing 
at  all. 

And  let's  not  forget  the  children  who  will  be  impacted  by  these 
demonstrations.   Currently,  there  are  about  9  million  children 
who  receive  AFDC,  about  65%  of  the  welfare  rolls.   There  are  14 
million  children  living  in  poverty  and  one  in  five  goes  hungry, 
everyday. 

I  believe  that  we  would  all  agree  that  the  welfare  system  needs 
to  be  revamped,  however,  as  we  look  at  ways  to  achieve  reform,  I 
would  hope  that  we  would  consider  that  there  are  real  people, 
whose  lives  are  affected  by  the  decisions  that  are  made  here. 
And  that  for  them,  short  term  solutions  could  lead  to  long  term 
disaster. 

Mr.  Chairman  I  would  like  to  thank  you  again  for  calling  this 
very  important  hearing  and  I  look  forward  to  hearing  the 
testimony  of  our  witnesses. 


(151) 


152 


nil  VwJm  Child  Welfare  League  of  America,  Inc. 

440  First  Street.  N  W,  Suite  310,  Washington,  DC  2000 1  -2086  •  202/63&-2952  •  FAX  202/63&-4004 


PRESIDENT 

John  F   Merchant 

VICE  PRESIDENTS 
Anne  Duncan 
Judith  Sheiman 
Ruthann  s  Yamanaka 

SECRETARY 

Marilyn  Coi 

ASSISTANT  SECRETARY 

Norman  W   Powell.  Jr 

TREASURE)} 

Richard  H   Fleming 

ASSISTANT  TREASURER 
Raymond  P  Carpenter 

BOARD  OF  DIRECTORS 
Carol  Armstrong 
Charles  L   Baker 
Judith  S  Block 
Sheryl  Brtssett-Chapman 
Saran  Bryant 
Nan  Dale 

Charles  A   DeGrandpre 
Jeaneiie  Dunckel 
Charles  A  Haas 
Keni  Henderson 
George  T   Hgbbard 
Mai  Bell  Hurley 
Ann  D   Jordan 
James  M  Karel 
Glynn  D   Key 
Karl  G   King 
Suzanne  S  Megathim 
Elba  Monialvo 
Rob  Mosbacner,  Jr 
Timothy  F   Noelker 
Michael  R   Ostrowski 
Jane  K   Paine 
Richard  G   Plulka 
Stephanie  G  Robinson 
Marilyn  R   Seymann 
P  Stanley  Shavers 
S   Norman  Sherry 
Faith  Smith 
Pamela  K   Steele 
Martha  Stennis 
Susan  S   Stepleton 
George  W   Swan  III 
John  G  Theban 
Mary  Y   Tull 
Cheryle  Witls -Matthews 

HONORARY  MEMBER 

Mrs   Ben  W   Hememan 

EXECUTIVE  DIRECTOR 
David  S   Liederman 

DEPUTY  DIRECTOR 
Shirley  E    Marcus 

WESTERN  OFFICE 

762  W  Cypress  Avenue 

San  Dimes,  CA   91773 

909/599-4565 

FAX  909/599-728 I 

Jeer*  Mcintosh 

Director 

CWLA/CANADA 
180  Argyle  Avenue 
Suite  312 

Ottawa,  ON  K2P  1B7 
613J235-4412 
FAX  613/788-5075 
Sandra  G   Scarlh 
Director 


Statement  for  the  record  by 

David  S.  Liederman,  Executive  Director 

Child  Welfare  League  of  America 

Hearing  on 

"AFDC  Waiver  Demonstration  Programs: 

Necessary  Flexibility  or  Ad  Hoc  Decision  Making?" 

Subcommittee  on  Human  Resources  and  Intergovernmental  Relations 

Committee  on  Government  Operations 

United  States  House  of  Representatives 

September  29,  1994 

The  Child  Welfare  League  of  America  (CWLA)  commends  Chairman  Towns  and 
the  Subcommittee  for  holding  this  hearing  to  examine  the  process  of  review 
employed  by  the  Department  of  Health  and  Human  Services  (HHS)  in  considering 
state  applications  for  AFDC  waivers  under  Section  1115  of  the  Social  Security  Act. 

The  statutory  purpose  of  the  AFDC  program  is  to  provide  basic  support  to  needy 
children.   By  law,  the  waiver  process  is  intended  to  supplement,  not  to  impede, 
this  effort.   According  to  section  1115,  AFDC  waivers  are  to  be  granted  to  states 
where  waiver  of  certain  provisions  is  "necessary"  to  allow  a  state  to  carry  out  a 
demonstration  project  "which,  in  the  judgment  of  the  Secretary,  is  likely  to  assist 
in  promoting  the  objectives  of  the  AFDC  program.   The  waiver  should  be  used 
sparingly  to  provide  the  research  base  for  testing  innovative  alternatives  which 
improve  the  lives  of  children.   Therefore,  waiver  proposals  which  hinder  the  well- 
being  of  needy  children  should  be  denied. 

It  is  time  for  a  moratorium  on  AFDC  waivers.   The  Clinton  Administration  has 
already  approved  17  applications  for  state-based  waiver  programs,  and  many 
additional  state  proposals  are  under  consideration  by  HHS.   Over  half  of  the  states 
operate  or  have  received  approval  to  implement  AFDC  demonstration  projects. 

The  Administration  has  approved  waivers  that  will  harm  children,  contrary  to  the 
purpose  of  the  AFDC  program.   Many  of  the  approved  and  pending  state  AFDC 
waivers  permit  states  to  cut  families'  benefits  and  impose  strict  behavioral 
requirements  that  strip  protections  and  basic  support  from  very  needy  children. 
The  granting  of  the  Wisconsin  "Work  Not  Welfare"  waiver  in  1993  set  an 
unwelcome  precedent  in  federal  welfare  policy  by  becoming  the  first  complete 
termination  of  assistance  to  families  who  have  broken  no  program  rule. 
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Child  exclusion  and  other  punitive  policies  serve  only  to  further  impoverish  very  poor  children, 
and  increase  the  risks  to  their  well-being  and  healthy  development.   The  Administration,  by 
speedily  approving  these  types  of  waiver  requests,  has  ignored  its  responsibility  to  protect 
children. 

Several  waivers  which  permit  states  to  cut  families'  benefits  have  been  challenged  in  federal 
court.    In  July,  the  Ninth  Circuit  Court  of  Appeals  ruled  in  Beno  v.  Shalala  that  HHS's  waiver 
approval  was  invalid  and  that  the  "statewide  scope  of  the  benefit  cuts  as  well  as  the  decision  to 
cut  benefits  to  individuals  who  cannot  work  appear  wholly  unjustified..."   CWLA  is  an  amicus 
curiae  in  C.K.  v.  Shalala,  a  pending  challenge  to  New  Jersey's  child  exclusion  program. 

The  Administration's  rationale  for  waiver  approval  appears  simply  to  be  two-fold.    First,  the 
waiver  proposal  must  be  cost-neutral.    This  implicitly  encourages  states  to  include  benefit  cuts 
in  their  waiver  proposals,  since  these  cuts  can  be  used  to  finance  other  costs  in  the  state 
proposal.    Second,  the  waiver  proposal  must  have  an  approved  evaluation. 

It  is  unclear  what,  if  any,  further  criteria  govern  waiver  consideration.    There  is  no  indication 
that  the  need  to  study  a  proposal  is  a  factor.    Presumably,  a  theory  would  only  need  to  be  tested 
on  a  limited  scale.    Yet  every  state  child  exclusion  application  that  has  been  acted  on  has  been 
approved. 

There  is  no  evidence  that  waiver  requests  that  may  harm  children  are  adversely  considered.    In 
Beno  v.  Shalala,  HHS  unsuccessfully  argued  that  it  was  appropriate  to  approve  waivers  based 
on  "totally  non-research  factors"  such  as  saving  money  and  reducing  state  costs.    The  court 
disagreed  and  required  HHS  to  consider  the  effect  of  the  proposed  experiment  on  needy  children 
and  families.   The  court  record  in  this  case  revealed  no  consideration  of  this  factor  by  the 
Secretary  of  HHS.   Overall,  the  waiver  process  remains  largely  cloaked  in  mystery. 

The  research  world  upholds  the  principle  that  its  work  will  not  harm  human  subjects.    It  is  a 
misuse  of  governmental  power  to  subject  children  and  adults  to  harm  in  order  to  test  a 
hypothesis.    It  is  an  even  worse  abuse  to  subject  children  and  adults  to  harmful  experiments 
which  serve  only  a  fiscal  or  political  purpose. 

The  Administration  is  unjustly  permitting  states  to  implement  welfare  reform  by  waiver, 
circumventing  the  role  of  Congress  in  legislating  federal  welfare  law,  instituting  often 
conflicting  policies,  and  harming  children  in  need.    We  urge  you  and  your  colleagues  to  ensure 
that  the  Administration  stops  approving  wrong-headed  and  damaging  designs.    We  look  forward 
to  working  with  the  Subcommittee  and  the  Congress  to  enact  a  consistent  national  welfare 
reform  policy  that  protects  and  assists  families. 
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